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PREFACE 

Tbe fdlowing monograph was first prepared under the guid- 
ance and inspiration of the late Professor Charles Gross and was 
accepted in partial fulfilment of the requirements for the degree 
of Doctor of Philosophy in Harvard Univemty in 1908. It was 
also awarded the Toppan Prize in the same year. Summaries of 
many of its conclusions w$re printed in the Law Quarterly Review, 
July and October, 1910, and January, 191 1; but the present 
work contains much which did not aiq>ear there or in the essay 
as first submitted for the Doctorate. For careful revision of the 
manuscript and proof, for the preparation of the index, and for 
verification of matters of detail, the Department of History 
and the writer desire to express their sincere gratitude to Mr. 
G. W. Robinson, Secretary of the Graduate School of Arts and 
Sdences, to whom, in the absence of Dr. Hemmeon, these matters 
have been ^trusted. 
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BURGAGE TENURE IN MEDIAEVAL 
ENGLAND 

INTRODUCnON 

In the feudal ocean which once rolled over northern and 
western Europe appeared many islands, relics of a submerged 
and ante-feudal continent. These islands, some of which were 
artificial and imitative, were the urban communities. The mves 
of feudalism might wash their walls; in towns of artificial founda- 
tion the spray might be flung into the narrow streets, but there 
their course was stayed. For the borough, Stadt, or viile had a 
tenure of its own, the tenure en bourg<^e of Normandy, the 
WeUhb&d of Germany, the Burgage Tenure of England. 

Id view of its importance as presenting economic and Ic^al 
conditions of land-holding almost the same as those of modem 
days, it seems fitting that the tenure of the English mediaeval 
boroughs should be treated as a subject in itself; and it is perhaps 
peculiar that no attempt to do so should have heretofore been 
made. In Germany urban tenure has been, and is yet to some 
extent, a question which has aroused much controversial dis- 
cussion by which the hterature of origins has been greatly en- 
riched and the sum of human knowledge slightly increased. 
In Normandy and the Netherlands the tenure has been adequately 
treated. In En^and the tenure of land in the borou^ has 
received some attention from writers on burghal institutions 
in general, though usually in a way which indicates that, in their 
opinion, the tenurial side of borough development is hardly as 
important as the poUtical side. This may be so, yet it seems as 
if the burgess's influence in shaping the political destiny of any- 
thing exc^t his own particular borough is almost a negligible 
quantity in English mediaeval history, while on the other hand 
the legal and economic example which he set in the matter of 
transfer of real property has its results in the modem land law 
of the realm. Even from the personal side there is reason for 
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investigatiag the tenure, for the dose connection between tenure 
and status was a matter of great importance in the middle ages, 
a period when the fonner often determined the latter. 

Possibly one reason why writers on English butghal institutions 
have neglected the tenurial ^de of borough development is 
because they have commonly defined burgage tenure when they 
knew any law, or have had it defined for them when they knew 
none, as that species of the free or common socage tenure which 
was peculiar to cities and boroughs. Perhaps Coke should bear 
as much responsibility as any one for this definition; it is not at 
all satisfactory. The framers of the Great Charter would not 
have accepted it; they drew a clear line between holding iit 
socage and holding in burgage.' If one tenure be derived from 
the other this definition should be reversed, for burgage tenure 
shows greater age in the survival of at least one archfuc custom.* 
It is more logical as well as nearer in line with fact to regard each 
as the descendant of a common ancestor, the ante-feudal system 
of land-holding. But this is the entrance to the jungle of ' ori- 
gins,' which might be less of a jungle were its so-called explorers 
to cease for a space from intemedne strife. 

As feudalism becomes systematized, the burgage and the socage 
tenure resemble each other less and less. Thm resemblance lies 
in freedom from the feudal inddents.* Where they differ is in 
mobility; the land in the boroughs can be devised, sold, 
and divided. It is true that land held in socage might be trans- 
ferred among the livii^. It was often sold and divided, but sale 
and division were attained only by permission, or payment 
therefor, or by drcumventions of the law such as fines and re- 
coveries;* devise the socage tenure never knew. Within 
the boroughs the leading featiure of the land, its mobility, was 
the leading feature of the land law; there was no need of resorting 

* Magna Carta, cap. 37. 
■ MfliUry beriot. 

' Socage tenure, however, wu subject to aids and re!ie&, and aometiinea to 
wardihip. 

* Tme also in the main of land hdd in feudal tenure even befn« 1190. Tlie 
term drenrnvention ii UMd advi>edl]r and only as an ezpreadon of legal oMam of 
diaage. 
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INTSODVCTION 5 

to collusion when land was to be sold or divided. The need was 
the other way; there must be true deliverance made in respect 
to a sale; there must be publicity, else the sale might be invalid. 

The peculiar and distinguishing characteristic, however, of the 
borough land law, that feature which marked it off so sharply 
from the land law of the country, was ' freedom of devise.' 
Says Glanvill, " God alone and not man can make an heir." 
Yet even in Glanvill's day man coidd do in many boroughs what 
only God could do without the borough bounds. Burgage 
tenure then may be defined as a form of free tenure peculiar to 
boroughs, where a tenement so held might be alienated by gift, 
sale, or devise to a degree regulated only by the custom of the 
borough, unburdened by the incidents of feudalism or villeinage, 
divisible at pleasure, whose obligatitms bc^an and ended in the 
payment of a nominal quit-rent, usually to an elected (^cer of 
the borou^.' 

The scanty literature of our subject may be said to begin with 
Glanvill's law-book, though there is little to be learned therefrom 
except that its author knew what burgage tenure was.* Bracton 
gives it a little more attention. To him freedom of devise seemed 
to be its leading feature; * Littleton saw the same aspect.* The 
f^jpended quotations show that the writers of these older law 
books had only a derived interest in the tenure of the boroughs 
and used its customs for illustration of or comparison with certain 
customs of the common land law. The reason for this is that 
pleas of land in the boroi^hs were nearly always held in the 
borough courts, than which few privileges were more highly 
valued by the English burgesses. As royal judges therefore, 
these earUer law writers seldom had the tenure brought within 
their purview; only in case of default of judgment or like ground 

' True only ftt a very nriy period of bui|^ul histoiy; kt & later period most 
tmemeDts paid no quit-Kiits, posably aome had never paid any. 

■ TnaUst, bk. vii, di. lo ri fan. 

' De Leffbut, i, p. 164: " si forte legstum fuerit, sicut in burga^ "; ibid., 
i, p. 3SS1 " coin laicum feodum legari non poaat nin in rebus ipedilibut, ncut 
biugai^" 

' Coke, Commmtary ufon lAUUImi, sec 5S5: " in andent Ix>rou^ and dtiea 
where Undi and tenements . . . are deviaaUe by testament by custom and use." 
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6 BURGAGE TENURE IN ENGLAND 

of appeal was a plea of land in a borough heard in a royal 
court.* 

The best modem account of the tenure in English boroughs is 
that contained in FoUock and Maitknd's History of English 
Law^ the fullest is that of the introduction to the second 
volume of Miss Bateson's Borough Customs, a com^nlation of 
borough customals edited by that writer for the Selden Society, 
and arranged, not always correctly, under topical headings, as 
' Devise,' ' Dower,' etc.* Each of these accounts, however, deals 
with borough institutions in general; the tenure receives only its 
proportionate share of treatment. Miss Bateson has also con- 
tributed much to the early history of certain created English 
boroughs by articles in volumes xv and xvi of the English Histor- 
ical Review, " The Laws of Breteuil." The most valuable treatise 
in coonectitKi with the tenure for a single borough is Maitland's 
Township and Borough, an e^lanation, illuminatioD, and crit- 
icism of tenurial and other conditions in mediaeval Cambridge. 
Yet when all has been said, not one of these works has the tenure 
as its primary subject; the tenurial side is only one of many, or is 
subordinate to the political side, as in Merewether and Stephens's 
History of the Boroughs and Municipal Corporations of the United 
Kingdom, a pioneer work which, though not always trustworthy 
in its conclusions, contains much valuable material, now mostly 
accessible elsewhere. 

For the tenure in France there are at least three important 
works, two of which, G&iestal's La Tenure en Bourgage, relating 
to Normandy, and Legras's Le Bourgage de Caen, seem to be the 
only treatises in any language having the tenure as their primary 

> Of the thiee Uttlcton tppeut to have known nKMt about burgage tenuis, 
yet that moat teems very little. Bracton c»ntnulicts hiniseU in regaid to devise 
in LcHidon. Some modem lawyers are little better; see Atdieson, Case of tkt 
BoTouth ofPdersfiM, p. 135. 

• Vol. ii, pan. 

' Miss Bateaon'i prquntion for dealing with cUuses in tnistomals whose inter- 
pietation required legal knowledge was peihi^ hardly equal to that whidi she 
pocBcased in other le^kects. FuitheimoK, as I shall indicate, I believe that in her 
work " The Laws of BieteuQ " she has pushed scmewhat too far an ingemous 
theory of Noiman origins for English borough customs. See bdow, i^. 110, n. i, 
136, n. a (customals); 166-173 (Laws of Breteuil}. 
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mTSODUCTJON 7 

aim. Of these the latter treats in great detail of the burgage 
tenure in a sin^e Norman dty; the former, notwithstanding 
its title, really tells less about urban tenure, possibly because 
its author found less to tell, than such a work as Arnold's Ge- 
sckichte des EigetUums, which has as its subject the question of 
urban ownership in g^ieral. M. G6nestal's work is sometimes 
needlessly indefinite, its matter Is spread out very thin, there is 
much that seems irrelevant, at least to the tenure, while the 
author devotes a third of his space to such matters as the origin 
of urban tenure and so on, subjects better and more ably handled 
by others, as Des Marez and Eeutgeo. M. Legras adds nothii^ 
to G£nestal's account of urban tenure except in respect to trans- 
fer of tenements through the seigneur in connection with sales 
at an early period. The bulk of his work is concerned with the 
ezplanaticm and discusdon of rents and procedure. In a less 
pretentious work by A. Curie Sdmbres entitled Essai sur let 
Bastides, a study of the villes neuoes of southern France, various 
features of the tenure are discussed in connection with other 
matters. 

For the tenure in theLow Countries Des Marez is our authority, 
with his elaborate and scholarly account, PropritU Ponciire dans 
Us Viiies du Moyer^Age ei spiciaiemetU en Plandre, in which the 
dty of Ghent gets, as it deserves, the largest share of attention. 
The tenure in the Netherlandish towns is well described, though 
this is not the main aim of M. Des Marez's treatise.* 

It is, however, in Germany that the largest number of works on 
this subject has been produced, though none with urban tenure as 
title or primary aim. In 1861 Arnold initiated the discussion of 
the subject with his Geschkhle des Eigentums in den deuischen 
StSdten, his researches being limited mainly to the upper Rhine 
dties, particularly Basel. His condusion concerning free urban 
tenure, that it came from unfree holding and was ' domainiat ' 
in its origin, has been disputed with seeming success by various 
authors. Rosenthal, in his Geschickte des ^gentkums in der Stadt 
Wirsburg, and especially Keutgen, in his Deutsche Stadtverfassung, 
j<un issue with Arnold on the inddence and importance of the 
> For thu work bm MaiUaiiid in Bit^h BUiericd RetioB, liv, pp. 137-141. 



.|,l,c.byC00gIC 



8 BURGAGE TENURE IN ENGLAND 

inherited and heritable lease. That urban tenure was not do- 
mt^inial in its origin but free, and that " nicht HSuser sondem 
GrundsUtcke waren Gegenstand der Erbleihe " ' are conclusions 
now generally accepted. Though these condusitHis confute 
Arnold's theory as to the origin, they do not in the least destroy 
the accuracy of his description of the facts of urban tenure. 
Dr. Arnold's work is both economic and historical and is chiefly 
a>ncemed with the Erbleihe, which the author thought gradually 
passed into Eigentum; his treatment of the tenure as such is 
incidental but complete. 

Keutgen's Unlersuckungen ilber den Ursprung der deuischen 
Stadherfassung is a history of all dvic instituUons, Gericht, 
Burg, Marki, Rath, and Weide, and deals with the political 
rather than the tenurial side of burghal development; it gives, 
however, information about such customs as devise, sqiaration 
of land and buildings, tenurial heterogeneity, and other features 
of the tenure.* Dr. Keutgen has ance compiled a source hook 
of town charters and Sladlrechie, Urkunden zur stSdtischen 
Verfasswngsgeschichte, of great value as a general source of 
material for the constitutional study of mediaeval German 
cities. A particular source of the same sort is Ennen and 
Eckertz's Quellen zur GeschUkte der Sladt KSln, which is only one 
of the more notable works of this kind. Gobbers's Die EfUHhe 
und ihr VerkdUmss sum Rentenkai^ im mittdaUerlichen Ki^* 
in which the author asagns to leases for life or a term of years 
the same effect that Arnold credits to the heritable lease, is of 
con^erable importance in the literature of our subject. 
Dr. Gobbers's conclusions are sharply attacked and apparently 
confuted by Keu^en. Nearly all these works are polemical, 
Arnold's Eigentum and Keutgen's Urkunden of course excepted, 
and all lay much stress on the origin of urban tenure. Dea Matez 
and G£nestal argue and discuss at as great length as the German 
writers. Small space will be given in the pages which follow 

> Kcutgai, Staimrfasnmi, pp. in-ita. 

* See ProfcMor Maitlud'i nctlce of the book In Emtliih Hitterical Rtriim, 
xi, pp. ij-isj. 
>lnZ«ittfkr^4trSaritity^lifhmtftrS»eilit*KkiM§, iv, 3 (1883), pp. 130-114. 
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mTRODVCTION 9 

to such profitless ploughing of desert sands. With such discus- 
fflon tliis essay will have nothii^ to do except in the conclusion, 
and then only to the extent of trying to make it clear that the 
development of feudalism in England was antedated by a system 
of land-holding in the boroughs which later was called the burgage 
tenure. 

The chief sources for a description of biurgage tenure in England 
fall into two divisions, those which are central in their origin and 
those which are local. As to the material of the sources no classi- 
fication can be made. Sources which are local in their origin, 
as the various borough histories, sometimes draw their material 
from all quarters, while sources which are central in origin, as 
the Appendixes to the Reports of the Royal Commission on 
Historical Manuscripts, are local in their subject-matter. Char- 
ters, with few exceptions, are central, they come from the king; 
borough custtmials are peculiarly local. A large amount of the 
soiurce-material for our subject, perhaps a third, comes from the 
borough charters and customals, tc^ether with such brief accounts 
of rents and connected matters as are given in compflations of 
town records and in the local histories. With some notable 
exceptions, which can be foimd by consulting Gross's Bthliog- 
rapky of Briiisk Municipal History, these local histories are 
only so much dead weight on library shelves; vexatious to the 
student because of their disorderliness and wordiness; lacking 
most of what histories should contun; and containing much 
that histories should omit. 

Central sources of great though sometimes tuiintentional 
importance are Domesday and the first or royal part of Liber 
Winton*, valuable for an early period of the tenure; the Calendars 
of Patent and Charter Rolls, of Inquisitions post mortem and ad 
quod damnum ; the Appendixes to the Reports of the Commis- 
sion on Historical Manuscripts, useful for the purely economic 
side of the tenure ; RotuU Bundredorum ; Cbartae Hibemiae, pub- 
lished by the Irish Record Commission and containing the bulk 
of the charters to the boroughs of Ireland; and the Placitontm 
in Domo Capitulari Westmonosteriensi asservatorum AN>reviaiio. 
In addition and supplementary to these are the publications. 
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lO BURGAGE TENURE IN ENGLAND 

mostly local in scope, by private societies or persons, as the 
Yorkshire Inquisitions; Hardy's Sotuli Chartarum; Madoz's 
Firma Burgi; and some of the works in the Rolls Series, as Year 
Books, Munimenia GOdkaUae, and Le Domesday de Gippewyz. 

In this essay the aim will be a specific description of urban 
tenure in mediaeval England, avoiding speculation as to its origin, 
and dealing only with the facts as they are found. The order of 
treatment will be first the connection between and comparison 
of the burgage and the feudal tenure as regards the extent to 
which the former was affected by the incidents and other con- 
comitants of the latter, or by the incidents of villeinage if such 
should be shown to have existed in boroughs. The purdy 
economic phases of the tenure will next be considered, such as 
the amounts and incidence of the original or quit-rents, and in 
addition rents and prices of realty in the boroughs. This will 
be followed by a discussion of what was, perhaps, the most im- 
portant feature of the tenure — ^its modem aspect, with mediaeval 
modifications, in regard to freedom of sale and of devise. At 
the close the foregoing material will be drawn on for deductions 
and conclusions, and in addition the urban tenure in England 
will be compared with that in parts of France, ir the Netherlands, 
and in Germany. As it is in the last country that burgee tenure 
finds its nearest counterpart, and as the tenure there has not 
been directiy treated heretofore, an Appendix will be devoted to 
a short account of the tenure in the German cities. 
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THE INCIDENTS OF BURGAGE TENURE 

The prevaOing land tenure of the middle ages and the normal 
mediaeval land law of northern and western Europe are feudal. 
Nowhere is feudalism more wide-spread or more uniform than 
in England; so all-pervading indeed that even socage tenure 
must aa:ept the greater number of its incidents. Such being 
the case, it seems logical and natural, when other than the ruling 
tenures are treated, to deal with them in accordance with their 
resemblance to or differences from the classic teniure of mediaeval 
Europe, whether that treatment concern more the legal, the 
economic, or the historical side of urban tenure. With this 
threefold aspect of the subject in view we shall first regard the 
incidents of b\irgage tenure as viewed in the light of feudal teniire. 

The Three Aids: Ransom, Knighting, Markyino 

The ransom aid may be briefly dismissed. Only once was it 
required to redeem an English king from captivity, and on this 
occaaon the royal boroi^hs, where the kii^ was lord, provided 
their share under the form of a tallage.' TTiere were many 
small boroughs, however, on baronial and episcopal estates; 
and while the illegality of private war in England, or the sacred- 
ness of his office, lessened the chances of baron or churchman 
to become a prisoner of war within the realm, such opportunities 
in foreign war by no means passed neglected. Even in such a 
case, however, no aid was levied. A tallage, uninddental to 
the tenure, took its place. 

The knighting and marrying aids were unknown, the little 
baronial borough of Castle Rising excepted. Early in the thir- 
teenth century Hugh of Albini, Earl of Sussex, granted burghal 
privileges to the townsmen of Castle Rising, and among the said 

* Stubba, CtnuMMwMf EisUfry of En^and (iSSo), i, p. 564. 
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12 BURGAGE TENURE IN ENGLAND 

' privileges ' was this: " if the lord make his eldest son a knight, 
or his eldest daughter be married, then the burgesses shall give 
him reasonable help." > This, though certainly an aid, is rather 
an occasion for taking a tallage than a service due as an incident 
of the tenure; it lies on the burgesses or corporate body rather 
than on the burgage tenements.* 

Maksiage 

This incident is usually con^dered along with wardship; and 
in the feudal tenure the two are, as it were, complementary, one 
often entailing the other. This could never be the case with 
burgage tenure, which was free from the marriage incident. 
Most of the older boroughs, the boroughs by prescription, appar- 
ently have never even heard of marriage. Their customals 
ignore it. The newer or created boroughs, especially those with 
baronial or episcopal lords, often have this incident mentioned 
in their charters, but only as an obligation from which their 
tenure is free. 

At Cardiff a burgess " may at his will marry his son or his 
daughter, without having to seek license from any one," * and 
though the wording of thar charters may be different, the same 
is the case at Preston,* Tewkesbury,' and Castle Rising.* At 

> PuUn, Lynn, p, tos. 

* Hm cusUMna mtn dedued at a survey nude by Sir N. Buon, J. HiH, R. Bux- 
ton, and R.Shephacdin 1509. Hugh of Albini died Eariof Sussex in 17 Hemyin. 
From his DMne he aeenu to have been one of the ' LuaJgwuM ' aod neither an 
Kng<iATM¥i QQf 1^ Nornuui. 

Tlough Esil Hu^ knew little of Kn^ish burgage tenure, James I knew less. 
When bis daughter, the Winto' Queen, was maided, he suipriaed the burgesses of 
Reading with a demand for an aid. He did not get It. 

' Matthewa, CardiS Btcordt, i, p. 13. Tlte order here followed in naming the 
boTou^ is aa far as possible the cfaronotogica] order of their charten. The CordifE 
charter dates from 1147-83, and seems to be a traveise of some wisting Norman 



< Fialrwick, Pralon, p. 16, and Haiwick, frtston, p. 360: " if a buigeaa many 
his dau^ter or granddaughter to any one, he may marry her without the license 
(rf any one." The charter dates ftom about ii73,and follows probably the Breteuil 
custom. 

* Bennett, TenJtesbtry, p. 391. Tewkesbury and Cardiff had the same customs. 

* Parkin, Lynn, p. 305; the burgesses' " beyres shall many themsdvea wbem> 
soever they like." 
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TBE INCXDENTS OF BURSAGE TENURE 1$ 

Diinwich in 1200 marriage was free to all but widows, who needed 
'the counsel of thdr friends.'* In 1215 this disability was 
removed.* At Whitby a widow might not marry without the 
consent of the abbot, who was lord of the borough.* There was 
no marriage at Cork * or Eilk^my,* but at the latter place a 
saving clause in the charter prevented one who held by feudal 
tenure — or socage in some cases — without the borough, and by 
burgage within, from escajHng feudal obligations by pleading 
burghal freedon^.' The Dn^heda charter of 1253 has the same 
dause; ' the charters to Limerick * and Wexford show the same 
condition in respect to the marriage incident.* This limitation 
on freedom from marriage, though never found in customals 
and setdtnn in charters, must be taken for granted unless there 
is proof that burgesses were freed therefrom, but it is not an 
incident of burgage tenure and would fall lightly on burgesses 
proper, who seldom held outside the boroughs. Its efficacy was 
tested later when outsiders began to acqiure biurgages. 

From direct statement and from implicarion it is plain that a 
burgess who was also a holder under miUtary tenure was liable 
to all the burdens of feudalism, unless they could be avoided by 
a grant from the lord of the borough or evaded by a special agree- 
ment. The former was the case at the Cinque Forts, to whose 

* Hardy, RoMi CharUurum, p. 51. Dunwich wmi a royal borau^ Possibly 
King J(^ did not tMnk a widow competent to make a second muriage unassisted, 
but probably the dause was inserted as a measure of piotectitHi to semi-oii^ians. 

* /Ud., p. 3)1. The Dunwich of that day, with its counsdled widows, lies undei 
the sea. 

■ Atkinson, W)uAy, p. jat. 

* Ckartat EibtrntOft (Irish Record Com.}, pp. 34-35. See also Caulfield, CmmcU 
Book of Cork, p. xi. 

* Gale, Corporatt System aflrdmid, vpp-, p. zxiii. 

' Hie charter giants " etiam eisdem burgendbus mstrimoiiiuni contrshcre 
■Im et Sliis et filiabus soil et vidub ^oe licentia dominorum suorum, nisi forte 
finnas forinseow tenuerint de me in capite ezUa butgum." Gale, vpf., p. zxiii: 
all thrse charters may be found in Charia* Sibtntwt. 

' Gale, Corporate System, app., p. vi. 

* Lenihan, LimericJt, p. 47. The first charter is from Hamo of Valob ; the 
cosbMus aie those of Dublin. 

* It must not be overioolced that these so-called Iriah boroughs ware FiigUA 
in all but name and location, industrial and military garrisons in a foreign land: 
in mwt of them an Irishman might not become a burgess. 
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barons Edward I granted tbat " all persons bom within the 
said Cinque Ports " (seven ate named: Sandwich is omitted) 
" although they hold lands without the liberty of the Ports by 
such a service that their marriages should, by reason of their 
minority, belong to the king, may nevertheless marry according 
to the hberty of the Ports . . . saving the right of any other." ^ 
This saving others' rights, perhaps characteristic of Edward I, 
refers to the fact that in the royal boroughs there might be many 
lords in, but not of, the borough, standing as mesne lords between 
the biu^ess and the king.* Nearly a century before this King 
John had given the same privileges to the Bristol burgesses,* 
and a little later to those of Dublin.^ It is almost needless to 
say that he did not save others' rights, and only fair to say that 
his action was quite lawful, for he was the lord of the borough. 
At any rate few burgesses would profit thereby; if a burgess 
should happen to hold under feudal tenure he niight, and some- 
times did, avoid its incidents by special agreement.* 

> C. P. R., a. 1398, p. 34S. Twenty yeais before Out Edwud had granted 
to the barons <d Deal that they might " have forever this blmty, viz., that neither 
we or our heiia shall have . . . marriages of their heiis, fay reason of their lands 
whidi they hold within the Forts ... of which neither we nor our predecesscws 
have had marriage in times p«bL" Ch^nnan, Deaf , p. 8. Hiatts, the king grants 
lights which be never had to those who always bad them. In the Cinque Ports, 
as in many otbei boroughs, a minor heir's marriage was regulated by law. The 
guardian of such persms must obtain the consent of the mayor and jurats to thdi 
marriages, otherwise lie was liable to a penalty of £ioa. Boys, Stuidmck, p. 516; 
Lyon, Dover, i, p. dv. 

■ Thb might be the case in baronial and abbatial boiou^ also. The king 
might be a header between abbot ot bann and burgess: he was such at Bury 
Saint Edmunds. 

' Seyer, CAortfTf 0/ SrtrM, p. 8, c. 1 18S: be granted " quod possint maritare 
■e et fihos et filias et viduai tine licentia dominorum suorum " and in addition 
" quod nuUus dominorum suonun printer foriniecaa terras habeat . . . dona- 
tionem filbrum . . . filiarum vd viduarum." It has been suggested (Seyer, 
MemMTS 0/ BriiUi, i, p. 513) that this dause was to relieve liurgesaes who hdd 
of other lords than the king from these lords' demands of ' marriage.' The clause^ 
however, does not concern burgesses who hold burgages only, the previous dauM 
Is for them. It states that a Bristol burgess may bold under outside tenures and 
not be subject to ' marriage.' 

* Walsh, DiMn, i, p. 48, d. 1173: as a rule whatever Bristol has Dublin has. 

• In 1170 A., daughter of the hud of Wodeball, granted to T., burgess of New- 
castle, the town or viO ^ Swadand with homage and service of various nun; 
T.'s heirs were not to be subject to marriage. C. C. R., a, pp. 169-170. 
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It is only natural to expect something in regard to marriage 
in the charters of some of those humble boroughs which had been 
viUs at a period not Icmg before. Though the fact of burghal 
freedMn precluded marriage yet the new burgesses might rest 
easier with a guarantee in the charter. Sometimes, thou^ 
not often, a clause therein renounced the lord's right to marriage, 
as at Christchurch Twynham ^ and at Egremont.* Occasionally, 
and ai^Mtrently as an afterthought, a customal of an older 
borough states that there is no marrif^e, and implies that there 
never has been any.* 

Wardship 

' Marriage ' is simply imknown to burgage tenure. As to 
Wardship the case is very different; yet the wardship of the 
burgage tenure had no connection with the wardship of feudalism. 
Nor was urban wardship always the same; it varied from borough 
to borough, and the borough lord had no voice in its working, 
though sometimes, as at Berwick and Dover, he oversaw its 
operation.* As in the case of marriage, holding under both the 
burgage and the feudal tenure sometimes freed burgesses from 
the wardship of the latter, though not as a matter of course; 

* C. P. R,, a, 1315, p. aao. Imfexiituu of » charter from Biidwin de Sedven, 
Eut of Devon; " as the said free burgesses have been in the timEa erf his fathEr and 
lunudf bM from lansom of theu sons and dau][htnB " the eul pron^aa that " no 
ranaom . . . tduU be extorted ficwn them by bim 01 his . . . bailifEs." 

' BUeion, Barouth Ctatowu, ii, p. 8j: " non datut merchet "; merdket, however, 
is impn^ieily used liere, tfie reference ia to chQdwite. At Tutbnry (Mosley, 
TiMwy, p. 36S) " tlie tenants shall pay no mortmaine " (nuinmorte). 

At Mancfaestet in 1574 ' good orders ' were made for nuuriagcs by omaent 
of the hi^ steward and the burgesses' jury (CmtJ Lt^ Records rf Maadieatr, 
i, p. ati), iriiatever that may mean. 

■ As at Ipswich: Bacon, Amu^ iff Ipiwicie, p. 34. Why then the grants of 
(leedom from ' maniage * in patents and diarten at Btistd, Dublin, and the 
Gnque Porta ? Because the first grants, slnqdy statements of custcms, are and 
are memnt to I>e oely veUcles for second grants, freeing outside holders because of 
their bur^ud tenurial status. 

At Shrewsbury it bad at one time cost a maid los.to get married and a mdow, 
MS. (D.B.,f. 3510.), but there is no trace of 'marriage 'in King John's day. Owen 
and Blakeway, Shraosb^ry, i, p. 86. 

* lite watdaUp of a tenement and tbe waidsUp of an bdr to that tenemeat are 
sssqMrated. 
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such freedom was the result of a royal grant to a few borotighs, 
was limited to the person, and did not extend to lands held out- 
side the borough, the lord of such lands retaining them in custody. 
Bristol,* Dublin," and possibly the Cinque Ports' had this 
privilege, which was a saving clause in the burgess's interest, 
not the lord's, who got only the wardship of his foreign lands 
but not the custody of the person of the ward or of the ward's 
tenements in the borotigh. 

A few of the boroughs of Ireland had the same freedom as 
Dublin in respect to wardship, but modified in such a way that 
it was probably only a condition designed to prevent military 
tenants who also held in the borough under its tenure from evad- 
ing their feudal obligations.* At times wardship was avoided 
by agreement, as in the case of a Newcastle burgess who held one 
or more manors in the foreign.* The rule, however, was that a 
foreign tenure carried its obhgations with it, and a burgess who 
held by a tenure outside a borough was in wardship during minor- 
ity if that tenure entailed it.* 

In most of the boroughs wardship of both person and tenements 
was a private concern except in cases of intestacy. Some cus- 

^ Seyer, Bristd diartert, [9. 8, g: " nullus diHiuiioniin suoniin pK^ter fof- 
inaetas teiras tubeat custodiam . . . filionim . . . sed tuitum ciutodiam toK- 
moiUirum Buonim quae luiit de fetido suo, donee setaton habeant" 

■ Wdsh, Dublin, i,p. 379. 

* Chapman, Deal, p. 8; Lyon, Deter, i, pp. dil, xlv. There was nothiiig new in 
the grant to the Cinque P<xU; the king moely renounced " wardship of hein by 
reason of lands . . . witlun the Ports of which ndtfaer we nor oui predecesaon 
have bad wardship." Cf. a like statement in regard to marriage. 

* GHe.Cerparait System of Ir^iid,app.,p. nm: asat Kilkenny where the liberty 
of Dublin is given in regard to wardship ' nis de me [W. Marshal], aicut i»aedictum 
eat, extra burgum in cajnte tenuerint.' At Waterford (C. C. R., i, p. 158, a. 1^31) 
a burgess's foreign lord had wardship of tenements only. 

' C. C. R., ii, p. 170; he avoided marriage as well. 

* In 1379, in the course of a suit in the Hustings with reference to the ownenbq) 
of mesBUAges in London, a charge was made that the teoCment had been obtained 
by &aud practised during the word's minority " wbite she was in the custody of 
R. in the County of Devm (where she has other lands), to whom the said cuatocfy 
was demised by Henry HI " (C. P. R., a. 1179, p. 40G). These lands in Devcn 
may have been held under military tenure, but socage tenure was not always 
exempt from wardship, aa m the case of a " messuage ... in Botesford and 
Plympton, county Devon, . . . the same . . . held in socage by the sole seivice 
of id. a year of H., a minor in the Icing's custody " (C. P. R,, a. 1394, p. ia6). 
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tomab however forbad any inunediate lord of a tenemeDt, usually 
called the ' chief lord ' * from acting as guardian, as at Ipswich,* 
Dunwich,* and Castle Rising.* Neariy all the borough cus- 
tomals provided for wardship of persons and tenements. At 
Bury Saint Edmunds at one period the nearest relation was 
guardian,* at another the mayor and aldennes had wardship 
of orphans.* At Nottingham, in one case at least, an heir 
appointed his own guardian; ' at Hedon the mayor and coroner 
took charge of tenements falling to those under age.* 

At Canterbtuy the wardship of orphans was given by the 
' bailiffs and zii ' to the nearest in blood to whom the heritage 
might not go.* The sams custom obtained at Ipswich, and a 
guardian was held strictly responsible for waste to an heir's 
property." Sandwich, and by implication the rest of the Cinque 
Forts, had the same custom as Ipswich and Canterbury, and in 
this case the king seems to have acted as an overseer of the town 
magistrates, holding them to a strict performance of their duty, 
intimating that he has been informed that they have been derelict 
therein, and insisting that the dvic authorities not only shall 
not act as guardians themselves but also shall not allow others 
so to act who have any possible interest in the minor's heritage." 

> Sometimes c^tal lord, the one next the actual holder. 
' L« Domesday de Gipptwyt, pp. S9-90; Bacon, AnndUs cflpfviche, p. 34: " uoi 
dutO any nidie dieife lord have any . . . ward," 

' Hardy, SetuU Ckarlarum, p. an: no lord shall have ' cuatodia.' 

* VaAia, Lynn, p. 305: " his kin or next cousin by the mother's side." 

' Anu^ Uamorials of St. Edmund's Abbey, i, p. 305: " consuetudo estitit 
Falume btn^ ut pnizimui conmjiguiiieuB habeat wardam pueri cum haere<Utate." 
' Ibiil., iii, p. 30s; Erom the unoonfiimed chartra of 1337. 

* Stevenson, Records ^ NatUngham, i, p. 71. 

* Bo^e, Hedon, app., p. liii. 

* H. M. C, Ref., 9, pt. i, p. 171: this is the law of wardship for the socage 
tenure in England and (later) of the feudal tenure in Normandy. 

" Bacon, Annalls 1^ Ifsmdie, p. 97. 

" Boys, Sandwich, pp. S14--516, a. 1351. In oonsideTati<»i of the fact that the 
king was Edward HI, one must understand loya] government or some fraction 
tbeicof in place of ' king.' The wrongs of orphans could mean little to Edward HI, 
at that time still flushed from Crfcy. PertmpB the borough magistrates also felt 
that victory entailed immu nity from legal penalties: the Cinque Ports were 
Edward Hi's rif^t hand in his wan with France. The proclamation to the mayor 
and jnrals is to the effect that tlu king having lieard that orphani have been ill- 
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The whole proceeding was probably suggested by Edward I's 
dealings with the burgesses of Berwick, the mayor and bailiffs 
of that place being charged with the execution of the part of the 
charter relating to wards and with a supervision over guardians.^ 
Hie king was the lord of Berwick and the Cinque Forts, all being 
royal boroughs, but his assumption of the position of guardiaa- 
in-chief had nothing feudal about it; the king acted here as head 
of the state and not as a feudal lord, and the result of this action 
was, in theory at least, to prevent the making profit of an heir's 
expectations at the expense of his inheritance.* 

The age of majority, when wardship ended, varied in different 
boroughs and even in the same borough at different periods. 
Very often it was determined not by years but by ability ' to 
number ' (2od.; infrequently i2d.) 'and measure ' (a yard or 
an ell of cloth). The usual age was 12 or 14; at a few boroughs 
it was 21.* 

Relief 

From this incident the older and larger boroughs were free 
in the age of charters and customals, and, using the term in its 
exact sense of a payment of money from an heir previous to his 

Heated, it is hii ctnmnftnd thftt the mayor snd junta " do in our name and by out 
antltority " ^pdnt guardiana, etc. (p. 515) " and our will ia that neither the mayor 
noi jurats ... do have the care and custody of orphana, unless qiedally appointed 
by the will of the ancestor and having no posdble interest in the inheritance " 
(p-SiS). The town magistrates embodied these cffden in a rescdutian and governed 
themselves acoirHingly. 

> Scott, Beneick, pp. 346-347. 

* Private dealing in wardship ai^ marriage teems to have been very commMi 
In some of the borouglu, notaUy London, See R. R. Sharpe, Cdl, of LtUtrs from 
iiayor, tie., pp. 160-161, a. 136B-69. As a result of such transactjons the sid <d 
the royal government was sometimes invoked to prevent fraud, as at Marlborough: 
C. /. U., i, p. a»7, 53 Henry ni. 

* At Hedon at one date it was 16, at anotha it was 21 (Boyle, Heion, app., 
p. Iziz); at Ipswich 14, sometimes is (Bacon, Annalls of Iftvk/ie, pp. 73,87,93; 
Lt Domesday de Gippewyt, p. SS), but this ' »igfi ' was proved by ' numbering snd 
measuring'; at Yarmouth ai (Swinden, YarmottUi, p. 155); at Hereford ability 
to number and measure (Johnson, Andail Cialoms ofHirfford, p. 35); at Canter- 
bury 15 (H.M. C.,Bep.,g,pt. I, p. 171). See slso Pike, Year Book it^i 3 Edward 
III, p. 136; Parliamentary Papers, 1835, xxvi, p. 3S3S; Chartae, Prmlepa, tt 
ImmuHiiakt, pp. 80-Si, 86; Gilbert, Calendar ^ Becordt of DuUm, i, pp. 335, 
339; PlacU. We^mm. Abbr., p. 314, roll 77; Mrs. J. R. Green, Tom Life Ht O* 
Fifteenlk Ceitlvry (1894), i, p. 300; Bracton, De Lepbiu, v, p. 177. 
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entering on an inherited estate, it seems tliat most of them, if 
not all, had always been free.* A few customals and those charters 
to created boroughs which go into particulars * state the absence 
of this incident. Such was the case at Ipswich,* Cardiff,^ and 
York with its suburbs.* Relief was unknown in the boroughs 
of Ireland, whose charters nearly always deny the presence of 
this incident, as at Rathcool, where the Archbishop of Dublin's 
diarter stated that, as the burgesses had never been accustomed 
to pay relief, they should always be exempt therefrom.* Relief 
did not exist at Romney,^ or, probably, at any of the Cinque 
Ports, at Kidderminster," Tewkesbmy,* Barnstaple,'* or Here- 
ford," or, in the later part of our period, at Buiy Saint Edmunds. 
This is the rule in the older boroughs, whose customs usually 

' He dtisens of York paid no relief {D.B., i, f. igSa); there is noreuonwhy 
Ywk should have been exceptional, in the DaneUw at least. 

* Most lA these are only moie or leas perfect coines of the customali of oldar 



* Bacon, .4»iMiUi0//^ivuAe, p. 34: " nor shall any suche chdfe lord have any 
idict." 

* Matthews, Cardiff Records, 1, p. it: " no burgess shall give for his burgage an 
beriot 01 relief." Ipswich was a borough by prescription, the aotirce of the quota- 
tion is the customal; CardifF was a borough created by charter, embodying ptob- 
aUy the cuatomal of some Norman viUe. The result is the same. 

* Widdrington, Atu^eOa Eboracttaia, p. lai. At Bootham, in an inquest- 
finding of tiS6-9o, the dtizens say that " the tenements there ... are in aU 
things (rf the same condition and custom as the other tenements of the dty, and they 
pay no rdief," a finding cooaonajit with the Domesday record. 

' Gale, Corporatt Sytlem, ^)p., p. x: " quia de burgagiis siiis relevia dare non 
omuneverant eis eadem remissimus . . . ita quod de dicto burgagio nunquam de 
cetero relevium ezigatur sicut nee unquam ante tempus nostrum eiigi consuevit." 
Katbcod, limerick, Waterford, and CoA have the customs of Dublin and Bristol, 
iriierc there was no relief. The rest of the borou^ of Irdand have the laws ol 
Bceteuil, an extinct Noiman ville, where relief was likewise unknown. 

' Lyon,Z?0Nr, ii,p.33o: "no . . . relief . . . shall be due to no lord of the fee." 

* Burton, Kidderminiler, p. 58. 

* Bennett, Ttwkesbmy, p. 331. 

" Chanter and Wainwright, Banutaple Records, i, p. 113; relief existed among 
atn-burghal tenants in 1374, but there is no proof of its presence in the borou^. 

" Jtdmson, Customs 0} Hereford,^, as: no ' foreign service.' — Ini3i5ahdder 
of a tenement in the dty was impleaded because no relief had been paid, the chief 
lad (another burgess) maintaining that such was the custom. He lost his suit, 
however, because " nullua sic tenena in llberum burgagium in eadem dvitate 
■olebat dare R^ rdevium " (Madox, Firma Burgi, p. 157, Herefordia). 
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neglect the subject or exclude it by inference in stating the rule 
for the transfer of inheritance.' 

There were, however, boroughs, created as a rule, and of small 
importance in the middle ages, where relief existed. It was 
probably an incident of the tenure at Leicester, where the term 
occurs in grants and transfers of tenements within the boroi^.* 
Relief was owed at Dartmouth,* Exeter/ and at Denbigh,* 

■ In the ftbience of *■ auttmtl, lEconla erf the tiwufer of traeinenti often show 
the absence of this incident. Tlieae grantg and tnnifen, however, vem at timea 
to be diawn with intent to deceive, ot more probably, the grantois, aa ia the fashion 
with the ignorant, fdl upon fonns of wordi which meant nothing at ^, as far aa 
the users thereof were concerned. For imtance in 1351 a widow In King's Lynn, 
at that time Bishop's Lynn, left by will various rents and a tenement in the borou^ 
to her daughter for " the whole term of her life, together with the rdiefs ... of 
an that tenement " (H. H. C, Rep., 11, app., pt. 3, p. 131). Lynn had the privi- 
leges of Oxford as stated in a charter f rcon the bishop of Norwich in 5 John. Char- 
ten to episcopal and abbatial boroughs nearly always contain saving dauses; it 
seemed hard for a bishop or an abbot to be perfectly frank or generous, and the 
Usht^ added this: " salvia ipso episcopo . . . et comiti Arundd et hereditatea . . , 
libertatcs et OMUuetudines quas ipn in piaedicta villa antiquitus habuerunt" 
(Parkin, Lyitn, p. 117). Tbe custmns saved seem to be nominatitm of the bailiS, 
collection of rmts of assize, court and court leet profits {ibid., p. 15G}. There is no 
word of relief even when the bishcp gave the burgesses his forfeitures, etc., in 1404. 
No otha record of the transfer of a tenement (iitd., pp. ii&-kx>) mentions relief. 
A widow's testimony shall not condemn a whole dty. 

In 1173-74 another widow, in Dover this time, bequeathed reliefs suppoaed to 
arise out of half an acre of land in Charlton Huitdred (Sutham, Dmer Charkrt, 
p. 11), a small cocnei of which, however, lay outside the Dover liberties (Samuel 
Lewis, A Toposraphical Ditlioiuiry of Englatid, 7th ed., 1S48, i, p. 551). Poesibly 
she was not, but probably she was, bequeathing something that did not exist. 
It is not likdy that the bam is equivalent to easements; It would be ooromoner in 
that case. 

■ Bateson, Secorit ^ Leicater, i, p. 3S3: burgesses sometimes grant rents and 
reliefs arising out of a tenement to other burgesses. In this case the lord of the 
borough would be entitled to relief when an original burgage was tiansfened or if 
be were chief lord. Henry V released the mayor and community from reliefs 
{iNd., a,p. Mj). Much faith, however, should not be placed in SQverun, daughter 
of Robert leVilen,who gave a release from reliefs and hranages in i3jo(tMf.,i, 
p.383); the Lynn and Dover widows may have influenced her. 

' H. M. C, Stp., s, p. S99 (" Ed. I): GDbert Kti-Stephen, the lord of the 
b«m>ugh, in granting a tenement retained a right to " is. for rdief when falling 
due." 

* Bateaon, Borough Ciatonu, ii, p. 61 : "if one eubii holds a burgage of another 
by service, he may sell it, saving the lord's right, and if he sells it unconditionally, 
the relief is the lord's." This is on its face only an alienation fee. 

* Williams, Dtnbitk, p. 307. The charter was given by Henry de Lacy, and 
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where it was still paid, it is to be hoped with r^ularity, in the 
nineteenth century.' It was payable at Doncaster, apparently 
only when tenements descended by the law of intestacy,* and 
at Northampton, where it seems to have been due from those 
who received tenements by bequest and at the transfer of original 
messuages; * the amoimt was probably fixed at one year's rent 
of the messuage.* This incident is found at Pembroke,* Bide- 
ford,* Famham,' and Portsmouth, where it seems to have been 
due at the alienation of a tenement as well as at an heir's en- 
trance.' At Reading the corporation took a half-year's rent 
of a burgage as relief;* at Stockport this incident is foimd,*" 
at Manchester it was common." 

isdfied by Edwvd I in 1390. No WcUhmui might be ft burgoe in Denbigh and 
the Riig<iBh " hdn and assigns . . . of sU tbe buigesKa aforenamed " must pay 
" to us and to our heirs, the fitst year after the death of their ancestors, foi the 
burgages . . . aforesaid, id. as relief." A few nMsauages paid 4d. a year and one 
paid i6d. aa rent: in nch oue relief was the same. 

' At DenlHgh and its contiibut(»y borou^ Ruthin, relieb of is. each and usually 
called heriots, still existed in i83£. ParUamaiiary Papen, 1835, zivi, p. iiSj. 

* "H&riy, Records of Doncaattr, fi, p. 19: it was not a general obligation {ibid., ii, 
p. 10). In 1506 a record of the fall court leet states that a burgeas had left a tene- 
ment in Bramwyth to his son by will but had made no diqxiMtion of his other 
tenements. A " relief therefore accruea lA 4a." 

' Martham, £A«r CiufwMortiM, p. >6: if one hcdd " lond, tenement, or rente " 
tA another " by a litdl servise of sQver serteyo named " [i. #., a fee-f ann or burgage 
rent], " oc bi gnunte after tbe dethe of tbe tenauat " [ i devise], " rdef tbemffen 



* Uarkham, Ubmr Cuakmtantm, p. a6. If a tenant hdd more than one teoe- 
ment " of only the chefe lorde "(? one chief lord) he need pay but one rdief " for an 
tho tenementia." 

* C. P. R., a. 1378, p. 107: nd. 

* Watkins,£>d^iW, p. 13: iid. Burgage rents in BidiloTd were i id. <x6d. 
' Hall, Fift RM aflit Biskofrie tf WitttktOtr, a. 130S-09, p. 38. 

* East, Ktcorii of Portsmoiilk, [p. 53-55; in 1630 a ton and a daughter, lAo 
inherit by win, enter and owe relief. The ioddence of the obUgation leemi uneer- 
tafat; in 1610-745 thee were leccwded 6 alienations with relief and 16 without it. 
Cf. relief at Enter. 

* Guilding, Staimt Racotit, iU, p. 55, a. 1631: it was called heiiot. 
" Heginltotham, Stockport, i, p. 163, a. i6a3. 

" Court Lt^ Raccrds 0/ JfancAetfar, 1, p. 204, a. 1579: in <»e case a relief of 8a. 6d. 
is coiqiled with a rent of 8s. 9d. Theae court leet reaxda <A the iGth century are 
catha quaint: in 1585 the leet jury " jHetentant quod eit una equa colocis iriiite 
grty somethinge ffi^dntten etatls septem Annonnn rive plus." Ibid., i, p. 153, 
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Hesiot 

Closely connected with relief is heriot, here to be used with its 
strictly burghal meaning, ' some sort of arms,' a military chattel 
in one sense, though the records sometimes ^>eak of a mooey- 
payment as a heriot (as at Reading) and sometimes of rendering 
a chattel as relief. Heriot was never used with the villein mean- 
ing of ' best chattel,' nor had the lord any voice in its choice; 
it was a definite thing — a sword, or lance, or bill — to be ren- 
dered at a burgess's death. At times money might take its 
place, and it looks much like the heriot of the law of King Canute. 

This incident is never found in any but some small purely 
agricultural boroughs. Its existence is mentioned only to be 
denied at Hereford > in 1281-82, when the burgesses were gather- 
ing together their customs, not without price, for the men of 
Haverfordwest, who needed a customal; Newcastle;* Kidder- 
minster;* Tewkesbury;* and a few other boroughs of the middle 
class. In a still less important class of boroughs heriot was 
very present Among them are Stockport, Salford,* and Man- 
chester," where the terms burgess and heriot seem to have retained 
a military character and soimd, perhaps from the days of the 
Danish kings, the echo of which is not whoUy alent in the six- 
teenth century.' At Manchester both heriot and relief were 

> Johuon, Cttstcnu of Bayard, p. 36: no heriot was due " to any one at the 
death of a dtizen dying within the dty or suburbs f(» any of his tenements situate 

* Biand, NetPcatUe upon Tyne, H, p. tya: the customal embodies the usages 
temp. Hewy I. See alw Stubbs, Sded Chahtn, p. iia. 

* Burton, Kiddtrminsttr, p. 5S. 

* Bennett, Tewkesbury, p. 331 : smne of time customals couple heriot and relief 
while denying theii eiisteiice within the borough In question. 

* Tait, Mediaeaal Manduster, p. 70: " cum burgensis moriatui hcres ejus nullum 
aliud rdevium dabit mibi nisi hujusmodi anna, sdlicet Radium, vd arcum, vd 
lanccam." 

* Wlutaker, ISanchester, ii, p. >ia: the Manchester charter says " alicujusmodl 
anna," which according to the extent of 1313 meant the arms usually used by a 
burgess (Tait, Mtdiaaai Manctesltr, p. 70). 

* Court Lett Recordi of lianchetltr, i, p. 167, a. 1574. The court leet records 
abound in such entries ai " ad hance curiam venit . . . H. P. coram . . . senes- 
callo ibidem . . . et admissus est tenens et dedit domino pugioDcm secundum 
cansnetuedinem, que pugio appiedatus fnit ad xli d." 



^dbyCoOglc 



TBE INCIDENTS OP BURGAGE TENURE 23 

owed, sometunes by the same tenant,' and the two inddeats were 
frequently confused.' It is noteworthy that both relief and 
heriot at the three above-mentioned boroughs went to the lord 
of the borough, elsewhere they were apparently the chief lord's 
due, and this condition probably held good at Binningham.* 
At Lichfield heriot was an obligation resting on every burgage 
and seems always to have been a payment ol money.* At Oswes- 
try heriot seems to have been paid to the chief lord from the 
effects of one who died tenant of a burgage.* If this heriot were 
a rendering of arms a better example of survival could hardly 
be provided, for the origmal heriot was a military payment in 
kind from the dead man's goods, whether these goods had been 
given him by his lord or not, while relief came from the heir. 
The ideas are different though the result is the same. Heriot 
at Oswestry was the same as the heriot of Canute's law; at Tut- 
buiy and Uttozeter also it retained its ancient meaning,* though 
the word itself is denied, no doubt for the reason that the heriot 
of the country at the time of the record ' was universally a best 
chattel or best beast. 

It seems that burgesses before the Conquest were fairly well 
accustomed to rendering heriot, though the incident was by no 

^ CO10I See«niitfMaiiehalt^,i,p.aot: a tenant iriio paid about a year's rent u 
retiefKadered also adaggei which was once bis father's. HeriotsoftentppeaTas6d.; 
OB one occwiiHi this amount was paid for a heriot and aielid as well [ibid.,i, p. 43). 

• Hegiobotham, Slockport, i, p. 163. At the great leet of 1569 a buigess's son, 
at admiaacm ai a tenant, " aoluit Relium viz. Ab^ " (a bill). The Norman super- 
structure and the Saxon substructure arc commingled here. 

• Mrs. J. S. Green, Tenm Lift m Oe FifUenth Cmiury (1894), i, p. 101 : the heriot 
seems to have been a bill or pole-az, or 4od. in commutation. 

' Harwood, Lichfitld, p. 381. Though paid in money it seems rather a com- 
mutation for the heriot. According to the corporation records a survey (extent) 
in 36 Ed. ( ? IV) showed that there were then aS6) burgages, each of which ' payeth 
for heriot.' 

• CathnU, Oitoeifry, p. 47: " whoever lived in the house of a burgess, and 
h^ipened to die there, the buigesa was to have a heriot after his decease." The 
customal does not state whether the heriot was a chattel or a commutation therefor. 

• Mosley, Tulbvry, pp. 367-368: " the burgesses ol Tuthury . . . [and] Uttoie- 
ter . . . diall pay noe herryattg nor fiythsilver, nor rent hens nor other duty, 
but after the deathe of theire ancestors, the king shall have thnre " (i. e., the ances- 
tors') " chiefe weapon in lieu of a herryott." The rendering is to the lord of the 
borou^: cf. Manchester and Stockport. 

» 1 Henry V. 
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means universal.' Perhaps this may help to eiqilain its infie- 
quency in the later period, for where retained, its military char- 
acter raised it above the villein heriot to the feudal relief, while 
this very military nature made it inapplicable to the larger com- 
mercial boroughs.* 



Iliis incident will be dealt with here in its accurate meaning — 
the lapse or reversion of an estate to the next lord on the failure 
of heirs, the term heir being used in the strict feudal sense.* 
Borough charters and customals rarely mention the matter, but 
the Calendars of Inquisitions post mortem, the Himdred Rolls, 
records of transfer and descent of tenements, and sources of like 
nature contain abundant evidence to show that escheat was the 
lord's due; that a tenement which lacked an heir did not fall to 
the community, as was the custom in many German cities; and 
that his right to escheat was seldom disputed openly. They 
also show that the lord, if he were not a burgess, had to be watch- 
ful that he got his due. In dealing with the subject we shall 
treat in order; recognition of the lord's right; his claims where he 
fears that he is losing escheats; his actual loss; and his giving 
the right to take escheats to a person or to a community. 

At Ipswich the customal recognized the chief lord's right to 
escheat " when it is due by law," • and at Berwick, after its recon- 
quest by Edward III, many tenements escheated to the king, 
not it would seem on account of the townsmen's resistance, 
which could be called treason, but because death or aq)ulfflon 
of the holders had left their messuages tenantless.' Burgages 

' Bollard, Demetday Borout^, p. 49. 

■ At Laiincaton there is casual reference to herjat. In the i6th c^tury there 
ue two tenements which owe " heriotes wfaas itt Iillith " but they seem to be 
outside the borough; the heriot is part of the rent. See Peter, Laimcttten, pp. r74, 
180. 

> In the sources escheat is often used in the sense of fodeitiire. For the lattei 
Inddent see p. 33. 

* Domesday dt Gipptwyi, p. 141; Bacon, AnnaUs of Ipswicht, p. 34. In 1376 
there is a reoxd of a messuage " bolden of the king " which escheated bec&uae the 
bolder " was a bastard and died without heire " and therefoie was kinless (JMrf., 
p. 78; see also p. 79 for an escheat by death). 

' Scott, Btnriek, pp. 340-350: theyfdl to the king not as loidof the bocou^ 
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escheated ' for ladt of heirs ' in Liverpool,' Liskeard, where the 
burgesses were seemingly responsible for the rent,* and Hull,* 
where however the conscience of the community had been awak- 
ened by an inquisition ad quod damnum. 

In Rospont (Ross), and in Old Ross before it had quite lost 
its burghal character, tenements fell into the hand of the king's 
representative or justiciar, at that time R. Bigod, and thence 
apparently into the king's hand, thoi^ the earl for a time 
retained them,* At Cambridge ' and Leicester • the king was 
careful to retain his right to escheats while parting with other 
privileges; at Richmond his ezample was followed by its earl.' 
Norwich illustrates the common usage in respect to escheat with 
so clear, condse, and yet comprehensive a record that the report 
of the inquest-jury concerning an escheated tenement in that 
city merits quotation: " Reginald de Cressy, parson of churches, 
had a bastard daughter, Isabel, whom he enfeoffed of the said 
messuage. Robert le Blund took her to wife and they had a 

(■M London and Oxford custom, p. 17 bdow) but because he was the only loid 
RtnamiDg. Bulgages in the connected barony al Lindsay escheated at the same 
time (fitnnck, p. 351). 

* Picton, Livtrfeol Suardt, i, p. la: the bailiffs acoiunt for the rent of " three 
parts of one buigage and of five sdlions of land which f dt into the bands of the 
Lord by the death of John Botiller a bastard," a. 1346. 

* AUen, Liiktard, p. 11: the burgesses in 1301 " render for a certain burgage 
thereof escheat 39.6d."inaddition to their usual jimM&M-^. 

* Frost, BtiU, p. 35: the writ concerned a messuage which I. " quondam bur- 
getnis dicte ville " hdd of the king and wliich, through I.'s death, liad come into 
the Icing*! hand. 

* Hore, Wa^ord, i, p. 143. In isSo-Oi, the praepoutua of Ross returns, among 
his other accounts, the rents of certain stalls " which are taken into the hand of the 
Eari by escheat." In Old Ross, probably still a borough, among the accounts 
la one concerning a tenement escheated through the death of the previous bolder 
(Hore, Warferd, i, p. 153). In 1304-05 the king's escbeator for Ireland stated that 
R. Bigod " was in sd^n of a certain tenement in the town of Ross as of escheat by 
the death of R. M." {ibid., i, p. 166). 

* Co(^)er, Cambridtt, i, p. 93. In 1340 the king granted the new-made Earl 
of Cambridge the castle and other royal proper t y in Cambridge " saving to the 
king . . . escheats pertaining to the Castle and town." 

* Bateson, Seeordi of Lausttr, ii, p. lao. The lease of the farm of the borou^ 
bom Henry IV in r404 saves to the king his escheats. 

' C. P. R., a. r436-4J, p. 509: John, Earl of Richmond, granted the borou^ 
with pasture to the burgesses for £40 in 1368, escheats to remain with him. 
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BOH, Reginald, who eight years ago withdrew from England, axtd 
because the jury know not whether he is alive or dead and there 
is no other heir, the messuage has been taken into the king's 
hands, and delivered to the bailiffs of Norwich until the king shall 
direct what he wills." > 

Messuages are spoken of as being or having been escheats 
to the king in Windsor* and Northampton;* at Southampbm 
escheats were due the lord of the borough, in this case the king.* 
Because these instances show that the borough lord was entitled 
to escheats it does not follow that they went to him over mesne 
lord's heads; such is not the rule. 

In the case of the luckless Jews, however, no rule except the 
king's caprice seems to have held. " What belonged to the Jews 
belonged to the king," and many a messuage passed into his 
hands, though commonly under semi-legal forms, the heir's rights 
bdng apparently completely ignored, only because the holder vras 
a Jew. This is robbery rather than escheat; it is an inheritance 
tax on realty of one hundred per cent, much like ancient theoret- 
ical relief and not very different from actual relief in the days 
of WiUiam the Red. Probably the reason why it was regarded 
as escheat was because the king was in a sense a Jew's only lord.* 

' C. /. M., i, p. i66 {47 Henry III): the escbeator is not known for the writ 
(origiDal) a lost. Kght yean (ue not necessuily the limit of time beyond which 
ftu bdr loses his rights. 

* C. C. R., I, p. 444: the date is 1155 and it is doubtful whether Windsor was a 
botoiigh at that time. 

* C. C. R., i, p. 45a, a. 1156: the king granted a house which had come to him 
by the death of the holder (Leo, a Jew) " without an heir and intestate, so that the 
king may give it to whom he will." In the game year the king recovered a tene- 
ment in Northampton against Adam the Fleming as his escheat. 

< Cakndarium Inqitisithiwm ad quod damnum, p. 348, a. 1403; " W. B. W. 
defunctus tenuit de nobis in burgagjo die quo obiit . . . teoementa . . . que 
ad not tanquam escaeta nostra pertinere debenL" 

> R.B.,i,p. 119. At York tbejuroJoret "dicmit quod domus que fuit Isaac 
Judei debet esse escaeta domini Re^ eo quod quidam murus dicte domus 
<^>preadt cum unde obiit" Tliis is called an escheat; it is as much a deodasd. 
Ihe house falls on its owner and thereby into the king's hand. Aiso {ibid., p. 119) 
at York aburgess" amisitio Judaiamo"amill,etc; thejewdied; " unde dd>erent 
esse escaeta domini regis." ThereisDowordof heirs and the latter case shows bow 
the king robbed hia Christian subjects by robbing the Jews, for if the mill had been 
mortgaged to the Jew the mortgagor had no redress, tfaere was no equity of redemp- 
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It is probable that if a Jew's tenement had any other lord than 
the king such a lord lost his rights. An escheat might come to 
the lord through the late holder's neglect to make a will ' and a 
religiosus who kept his vows sometimes thereby enriched his 
chief lord.* These are instances of escheat to a chief lord of the 
fee without the borough, but there were the chief lords within; 
almost any burgess might stand in that position for almost any 
tenement. So might the commonalty, which a)uld and did hold 
real estate, at an early period in some boroughs, and in such cases 
took escheats.* In London,* Canterbury,* and probably Bristol 
and Oxford,* all escheats went to the lord of the borough, in these 
cases the king; chief and other mesne lords lost their rights. 

When escheats were due to the lord of the borou^ they seem to 
have had a constant tendency to slip away from him. This feature 
is present in many records of whidi real property is the subject, 
sometimes only as an impression gathered from the spirit of the 
record, but often specifically e]q>ressed in efforts toward preven- 
tion, as in the general directions in the Hundred Rolls: " touching 
the king's farmers who hold dties, boroughs, or other manors 
of the king at fee-farm and who by reason of the farm take the 
escheats and alienate or retain them." ^ In the case of a boroi^ 

tion then. All is done tliiou^ k jury, however, and aodung before the moitgagee's 
death. Therefoie caveat mortfator. 

' C. I. M., i, p. 118: in London in 53 Hemy III certain houses " late of the tiHA 
W. . . . are the king's escheat bec&use the said W. died without heii, and made no 
mention of them in his will." 

* C. I. i£., i, p. 341, 54 Hemy m. A tenement at Cumbe, held of the king in 
dlief, escheats to him for lack of heiis. The holder was a cappdatua, evidently 
not of the style of R^inald of Norwich. 

* Gilbeit, Sccorda of Dublin, I, p. 106. Aftei the great fire of laSs the Dublin 
authorities letapieceof ground which had "escheated to thedtitens." A'noti- 
fication ' by the mayor and commonalty of that dty (Md., p. SB) states that " when 
any person holding a tenement in fee from a dtizen dies without direct heirs, the 
tenement reverts as his escheat to the citizen from whom he held it," which is 
what one whould expect, " but if there be a collateral heir he is to have seisin of 
the tenement." Such a notificatioQ seems needless. PossIUy the burgesses feared 
tlie king's, 01 his officials' intervention. 

* C. C. R., i, p. si; P. R. O., coram nge, 199, m. 80; Plae. Wtslnum. Abbr., p. 310. 

* P. R. O., c«r<nH ret*, 956, m. 141. 

' For authori^ and discussion of reasons see Forfeiture. 

^ R.H.,il, p. 393; Maitlond, TovmiUp and Borough, app., par. ti6. 
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at fee-fann, as almost all the larger boroughs were at this period, 
those against whom the inquiry was directed would be the bur- 
gesses as a community, for the fact of corporateness is there 
whether the theory is or is not.* Nor was the king the only lord 
of a borough who saw his escheats threatened; at Leicester the 
lord had difficulty in kee[nng his escheated tenements out of 
the hands of the bui^esses, who had adopted the simple and 
well-intentioned thou^ ultimately futile expedient of refuang 
to pay the rents thereof.* 

In addition to these general cases there are many instances 
of attempts to get isolated escheats, or at least to make sure 
that such should not escape when they became escheats. It 
was even possible for the king as lord to give or sell a tenement 
never lawfully his on the pretence that it was an escheat, his 
efforts however meeting with no more success than those of the 
Leicester burgesses.* The royal govermnent seems to have 
maintained a system of e^ionage over escheats in the boroughs, 
for it nearly always knew more about them than did the borough 
magistrates, notwithstanding the fact that the mayor, where 

' To the sheriff of Brutol in 1384 came a irrit of praecipe to see to it that Anne 
(of Bohemia), Richard's first consort, to whom he had given his privileges and prof- 
its in Bristol, should not lose hei tights. " Cum per . . . Uttnas nostras patentes 
dederimus • ■ • consorti Anne . . . diveisa tenemcnta cum escaetis omnibus 
tenementis . . ." [hiiXie/, IMUe Red Book ofBriitct, i,-p.iit). It would appear 
that the Bristol community or corporation, for the dty waa a county borough in 
1384. were trying to keep the king's escheats, as the city of Cambridge may have 
tried in 1179. 

' BUesoa, Secords of Leicesler, ii, pp. 150, 159. In 1377-7S the mayor and bur- 
gesses were charged with three years' arrears of rent of tenements " being in the 
hand of the lord by escheat." It seema that the defendants had been ^kplying 
the rents of the tenements in question to their own use " contrary to the fonn of the 
same indenture thus agreed upon with the coundl of the lord " by which indeatuce 
" the escheats of free tenements " are saved to the lord. The burgesses lost tbdr 
case and had to pay £10 and more of arrears to the lord, Joba of Gaunt. 

* C. /. M., i, p. iij. At Cambridge in 53 Henry III the inquest-jury found that 
" the houses late of the said T. are not the king's escheat through his " (■'. e., T.'s) 
" death, and the king can not give them away without injury to Luke " because 
the houses in question had been given " to the said T. and the heirs of his body, 
with remainder to the said Luke," strengthened fay a final concord of the whole 
transaction made at Westminster in 41 Henry III. Of course the king lost the 
messuage, but so sure was lie of it that he had given his supposititious and premature 
escheat to Sir Ralph Pirot, " who had ejected the said Luke I^ force." 
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there was one, was commonly the king's escheator. Even the 
humblest tenement was watched. At Suwerk (Southwaxk) 
it lequired the efforts of an inquest-jury to keep a stone-cutter's 
house from seizure.* 

The king was not the only lord who thought it better to have 
claimed and lost than never to have claimed at all. It seems 
that on a few occasions certain bishops were either led astray 
by his example, or were forced into illegal action, or else that the 
king impelled the keepers of the bishoprics during vacancy into 
like indefensible proceedings.* The last is certainly the correct 
interpretation of the king's attempts to acquire burgages at 
Winchester and Canterbury, and the inwardness of the proceed- 
ing seems b> be that the king was desirous of getting what he 
could out of the bishoprics during vacancy, escheats included. 
Such falling to him, he would have the right to give them or to 
sell them, though their rents would still be payable to the bishop 

' In 50 Henry III an inquisitioo port mortem mu held in respect to a mu- 
bder'g tenementa, even though he h&d & dau^tei, who was also heir to his decesaed 
biother'B tenement. In 31 Heniy III U Heiefrad (C. /. M., i, p. »$) the finding 
in reelect to a messuage balked the kiug;'s attempt. In 41 Henry HI (C. I, M., 
ii pp. 113-T14) the heirs of Patrick de Chaors (CahcHs) retained theti tenements 
against the king's atten^ at seizure. 

' C. /. M., i, p. 135 (45 Heniy HI). A writ addressed to the kecpa of the 
Uaht^iric of Winchester ordered an inquisition concerning " divers tenements 
^ ^nchester) held of divers lords by divers rents," most of the tenements having 
been in the hands of one man whoee death was the cause of the inquisition. He 
had heiiB however so the tenements could " in no wise ... be the esdieat of the 
said bishopric" 

At Thame there are dmilar instances of oideavors to acquire larub held ' in 
burgagio,' notwitlutanding the fact that the deceased tenant had " plures con- 
sanguineos de terns et tewmentis praedictis baereditabiles," 49 Ed. III. One 
J. died seised in fee " de uno burgagio ... in villa praedicta " (lliame) in 
47 Ed. in. The bishop of Lincoln, who was the offender in each case, " intravit 
et its tenet ut escaetom . . . pro defects heredum, ubi plures sunt de sanguine 
ptaedicd J." The messuages were the object of another unsuccessful atteaq)t in 
17 Rich, n (Madox, Fima Burp, p. 41). Thame may have been a borough, but 
ft is doubtful, though the mesausges are repeatedly said to be held ' in burgagio.' 
If it was not a borough the law would consider the tenements held in socage. 

At Canterbury in 55 Henry IH (C. I. M., i, p. 358) was another attempt to 
acquiR tenements while the archbishopric was in tbe hands of a keeper. The 
burgess, however, " held nothing of the aichbislu^c in chief " (that is, the arch- 
iMshop was not his diief iMd} and " it cannot be the king's esdieat, for he left an 
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if he were diief lord. Perhaps the king's seeming avidity is due 
to the thoroughness of the royal officials and the accuracy of 
their accounts as much as to royal greed. The king's own ^lop- 
erty in Winchester was watched over qiute as sharply,* and to 
judge from the care with which the king, or rather his ministers 
for him, looked after his chances to get escheats, in which laudable 
and strenuous efforts no reign shows so much misdirected energy 
as Henry DI's, it seems almost impossible that any tenement 
coiild escape which should come to him by law; and what is true 
of the royal borou^is is probably not untrue of those held by 
barons and bishops. 

Yet there is evidence that escheats sometimes did escape the 
lord for a time at least, and that occasionally an isolated tene- 
ment got out of his hand, as a case in London during the progress 
of the 'Great Inquiry' of 1279 illustrates; what makes the instance 
odder is that the tenement in question of which the king could 
not keep track seems to have been a royal wine-cellar.* That 
the London jiuors should be ' wholly ignorant ' is not so odd; 
ignorance in such matters was wide-spread throughout the 
boroughs. Compared with the extent of their knowledge of 
other subjects it seems especially dense among the Cambridge 
jurors.* Another possible way for the king to lose his escheats 
lay in their detention by one to whom he had granted a borough.* 

' C/. Jf.,i,p. 983. Tliefiiidiiigof the inquest-jurir was that ft certain meaauBge 
was not the king'fl escheat for he had given " it to tlie said G. and his hdia, and he 
had a son." Again in another inquisition-finding certain houses " are not the 
Ung's escheat tluougb " R.'s death on account of tlie manner of tlieir acquUition. 
Hie writ is to tlie mayor and baili&. Both inquests were in j6 Henry ni. 

* R. E., i, p. 413. CoflcenuDg this tenement OieJKralora " dicunt quod quedam 
domui quam W. H. tenet In dvitite Londonia fuit oliquando in dominico corooe 
domini r^is et cdarium ad vina domini regis boB[dtBnda, qusliter et quomodo 
a msnibus domini i^is fuetit aHenata, pemtux ignorant." The tenement is inqinced 
about and i^iorted again; the jurors are still ignorant {ibid., pp. 439-430). The 
messuage may be a lawful escheat or it may have previously escheated and escs{>ed 
the king, probably the former. 

' See R. E., a, pp. 356 it itq., the Cambridgeshire inquest-finding. 

* This giant of a borough was usually a grant by the king of whatever profits he 
got from the town; diat b, It meant a grant of the fana of the borough or of the 
fee-farm rent {.PtrUM Bmp) if the borouf^ was to hdd. Only the smallest nqril 
bcwDughs were commonly so granted, usually for life <s a term of years, "nie 
grantee, who waa as a rule a noble, or a bishop, or sometimes the ' king's consort,' 
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There wa3 also much indirect loss of escheat to both chief lords 
and the lord of the borough through alienation either to the 
community within which the tenement lay, or to a community 
of the religious. In addition it was possible for those whose duty 
it was to see that the king did not lose his lawftd escheat to be 
instrumental in doing the very thing which they were supposed 
to prevent.* In the baronial boroughs escheats may have escaped 

commonly had tbe right to take eacheatg during the period of the grant (Bicldey, 
IMk Red Bock of Briitol, i, p. 136). This was oot & pennaneDt Iobs of escheats 
to the king as lord of the borough, but only of those which happened to fall in dur- 
ing die interval of the grant. Tbt gtuOet however frequently did what he could 
to make the loss petmanent even though he had never had any rif^t whatever 
to take escheats. In 1333 the king complained to the archbishop of Dublin, 
justiciaiy of Iidand, that Hiomas Fitx Anthony, who had been given the grant of 
the d^ <rf C(wk, " aa far as belongs to the king," in 1315 and who had had the 
Flima Burgi for three yeais to build the dty wall, had detaiiMd some of the king's 
escheats (Caulfidd, ComuM Book <^ Cork, pp. zii,nii). TbeFInna Buigi never 
contained the rents (not original) or prices tA escheated tenements, unless such were 
qiedfically indicated as bdng contained therein. Hie fact that lltomas Fitz 
Anthcoiy, or any one etse, had a grant of the Firma Burgi did not give him the 
■lightest right to retain them. The dtances for usurpation in Ireland were excellent 
about this time, and Tliomas Fitz Anthony did not fail to improve them ; 
in I3i6 the prior of Cork complained that Tliomas had disseized bim of two bur- 
gages; the wave of objection went fnxn piioi to justidaiy and justiciary to Ung, 
from whcnn came nothing but tbe advice that the prior might have an assize of 
novd disseisin, which he could have bad in tbe first place for tbe asking unda the 
bor^ial name of tbe assize of fresh force. 

1 See Hore, Wtaford, i, p. t66. The escheator said that while R. Bigod was 
balding lands in Ireland, and before he held than " to himsdf," he had abenated 
two tenements, wUcb had escheated, " to the . . . disherison of oui lord the 
King." In like manner the king's escheators may have retained at least a part 
ol the escheats, sometbies It^ally as the result of an agreement with the central 
gov er nment. Such an arrangement however was not likdy to aSect tbe boroughs 
to any extent, eapedally after the custom became general of making the mayor the 
Mcheator (see Mn. J. R. Green, Town life m Uc Pifleenik CenHiry.i, p. loB, note i). 
According to Lan^and the lawyen too seem to have bad their share in keejung 
Ilia escheats frran the king (fbid.,p. 330, note 3) but the reference is [Mobably to f(»- 
fdture. In Dublin in 1337 arose a case whidi looks as if the escheator bad legally 
retained escheats; Fromund, son of Sir Nigel le Brun, had a dispute with the 
commonalty over property which both he and the commonalty had granted to a 
bmgtBs. Tliat he, and not the cnnmonalty, bad tbe right to give the tenements, 
which had oome to bhn from bis father iriio was tacbtUar for Irdand, was decided 
by the court (Gilbert, Secordi 1^ DtiiUn, i, pp. 115-116). What gives the case the 
appeaiuKC of a retained escheat is the action of the commonalty, wbidi bad the 
dlspoMl of property of its own which mi^t esdteat to it. 
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the bid oftener than they did in the rojral boroughs, for the 
barons' machinery of supervision was not so effective as the 
king's. Even beyond our period the burgesses of Hedon stood, 
and lost, a suit at law before they gave up illegally retained 
escheats.* Though what ba[q>ened at Hedon may have ha^qjened 
at many an obscure borou^ whose records still lie buried, such loss 
could not have been large compared with that due to corporate . 
ownership. When a tenement passed to the commonalty or 
to the church that ended the lord's ri^ts thereto; a universtias 
was the lord now, and as such took its escheat.' 

I Bo>4e,ffato,H>- >i9, 113-117. In 1630 Lord Dunbkr, who hdd the sdgniory 
of HcMemen, biou^t suit agiiiiat the mayn, biiUfia, and btugCMci <rf Hedon to 
recova lui csdieUs- Thft defendutA aAmltf*A ihAt they ^*«^ RtAined escheats 
■nd affirmed that they had a light to do «> thioii^ immemorial ciutom, and also 
by viitue o( chaiteis and granta. Of these last however they had none to show, 
while their custom was by no means immemorial. Hiey lost thdi oue, altbou^ 
it was proved that for lome yeais the cammunity had kept escheats for lad of 

* At Bridport, probably lemf. Ed. 11, the bailiffa of Biidport along with their 
fellow-burgeiMS granted a tenement for a ptice paid down and a yeariy rent, but 
the gisut provided that in case the last holder oune borne " that the 6ve marks so 
paid to the burgesses are to be returned" The community (lord) had taken its 
escheat but gave the fonner hdder a chaocc to regain it (H. H. C, Sep., 6. p. 485). 

At Dublin in 1318 the town magiatiatea ' set ' a [dot of ground to a buigess 
who is to hold it " until claimed by the lawful heir." If he should come the tenant 
may retain the land till paid for any buildings which he has erected. Again the 
ccHnmnnity gives every chance to a passible boMer (GUbert, Rtccrds ^ DiMiii, i, 
p. 117). Sometimes the borough and the church worked together (a rare case of 
agreement) as at Plymouth vrhere the CHd Blade Book contiUiis such items as: 
" that in case D. ... die without hdt the capital messuage of Ibe late N. . . . 
(probaUy D.'s fatherj will remain to the mayor and commonalty ... for the use of 
St- A.'s church," an instance of the doctrine of uses to evade the act Dt Virii 
Sdificsis. Both feoffor and feofee are virtually immortal (H. M. C, Rep., g, pL i, 
p. 17a). 

At Bath early in Edward I's rdgn the jurors said " that the prior had acquired 
by gift or purchase, after he had taken the city to farm, 37 tenezoenta in ' perpetual 
alms,' out of which the king had lost escheats and other cmolumentB " (King and 
WatXs, Miaiieipal Becords vfBaik, p. 15). The loss of an escheat ought sometimes 
be considerable. In 1194 an inquisidon ad quad damnum in Cambridge showed 
that if certain messuages and land were given to the Univenity of Cambridge, 
the king would be damaged by the loEB of the escbeat to Ibe extent of £40 (Maitland, 
Tamtskip and Borough, p. 1S6). Even as late as the i6th centuiy possible loss 
of escheat seems to haunt the royal exchequer, dr. 1565 a conunisiion reported 
tbat the sovereign would lose all escheats in Cardiff if certain privil^es were granted 
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Release in peixietuity of tiie right to take escheat was rare. 
The bishop of London seems to be the only one to do so when, 
among other privileges, he sold his right to take escheats to the 
men of Mald(Ki.' From the preceding instances it is clear that 
escheat in the boroughs was the chief lord's undoubted right, that 
the burgesses recognized this though they seldom exerted them- 
selves to aid the borough-lord, that where it could be of no 
disadvantage to themselves they seemed quite willing to tell the 
truth when an inquisition was held, that the lord's rlaimH (the 
lord king's at least) were frequent and usually unsuccessful, 
that he often lost his right on account of a tenement's falling 
into the dead hand, and that he seldom gave away or sold his 
right. Baronial and ecclesiastical boroughs excepted, the cus- 
tom of the middle ages, though feudal in theory, was in practice 
and substance that of today; the king, that is the state, not the 
(ximmunity within which the property lay, took property which 
lacked an heir or a mesne lord. The chief reason why escheats 
were so few was that an heir could be made by a will, and but for 
neglect on the part of the Hnless holder to make a devise, and 
but for a custom in some boroughs which prohibited devise of 
inherited realty, a custom which waned with the middle ages, 
there need have been no such thing as burghal escheat. Even 
as it was, compared with the river of escheats which flowed from 
the country into the royal exchequer the stream from the bor- 
oughs was an intermittent rill. 

FOEFEITCRE 

Escheat is often used to mean escheat and forfeiture as well; 
each is a feudal incident. The history of escheat in the boroughs 

to the Eai] of Pembroke (Matthem, Cardiff Records, \, p. 347), and in 1649 there 
■eem to have been diqnites over esdieats (ibid., p. 43a). 

' C. P. R., a. 1403, pp. 307-308. Tlie pievioui custom a&ved to the lushop 
" all escheats of land within the town . . . which shall always be reserved to him 
by Tcaaon of his lordship of the town." In the future, however, " if any escheat 
from any lands shall come to him . . . within the town, the men of Haldon shall 
have a rent as much as the bishop used to have from such eadieats." The thiee 
afore-meutioned widows (see Leicester, Lynn, Dover — Relief, p. 30), ytho bused 
themsdves ovei homage and other toms d which they knew nothing, released 
cscheUs to the grantees, a meanin^ess proceeding in this case. 
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was usually and in theory the same as in the country; the history 
of forfeiture seems to have been different.* For forfeiture was 
more than a feudal incident, it touched every free holder of land, 
and in the boroughs very humble men might hold land; men who 
were quite as capable of committing felony as feudal holders, 
and, so the court leet records say, much more apt to commit it, 
though their chances to be guilty of treason were somewhat 
limited. In the country the felon's land was subject to ' year, 
day, and waste ' by the king,* after which it reverted to its lord 
imless the felony were treason, in which case the king kept it. 
Suppose a burgess guilty of felony. Did the king hold his tene- 
ment a year and a day and tear his house down, or, whether the 
king were or were not the chief lord, did he keep it for his own 
use P Before coming to any conclusion it seems better to let 
the records tell their story, for the peculiarities of burghal con- 
ditions necessarily led to modifications and variations of the 
practice, at least in the larger and commercial boroughs. 

The course of a forfeiture at Norwich will answer the question 
for many boroughs. In 28 Edward I an inquisition was held 
concerning two messuages m Norwich which had come to the 
king as escheats (forfeitures) through the felony * of their previous 
holders. Norwich was a royal borough wid moreover each 
messuage was subject to a rent to the king's farm, and was there- 
fore an original burgage; the king was lord of the borough and 
iiltimate lord of the messu^es. The felons did not hold of the 
king however; had they done so their messuages would have gone 
directly to him anyway; one felon held his tenement of St, Olave's 
church, the other of St. Augustine's. The churches therefore 
were mesne lords and there may have been others. Following 
the feudal custom the king would have had the right to his year, 
day, and waste, after which the churches would have had at 
least the land. Such was not the result however; the churches 
apparently retained their rents but the king got the messuages. 
At Norwich, in this instance at least, the king's rights overrode 

> Forfdture of ch&ttds is aude from oui subjecL 

■ The famOiar ottntM, ditt, d vatltu of the louicea. ' Waste ' ii aometima 
called ' strip,' the right to denude oi strip the fdon's lands of trees, builduigs, etc. 

■ But not treason; in such a case the name is used. 



THE INCIDENTS OP BURGAGE TENURE 35 

those of mesne lords; tlie forfeitures went directly to him to be 
dealt with as he saw fit, so there is no question of year, day, and 
waste.* 

In London both forfeiture and escheat were always the king's, 
whose right thereto was well recognized by the citizens and was 
a frequent matter of record by the courts. In a plea before the 
royal justices a somewhat quaint reason why this should be so 
was given; «. e., that because no dtizen owed homage or fealty 
to any one but the king, therefore no one should have an escheat 
but him. Though bui^esses did not do homage they swore 
fealty; that, however, is no reason at all for mesne lords* losing 
their right to escheat. For the real cause one must look deeper 
and among vulgar commercial transactions rather than chival- 
rous feudal formulas.' Canterbury had the same custom as 

' Stanley v. Mayor, etc., of Norwich, f. t6, a. 130a. Acmrdiag to the Norwich 
autanul thii was not the luiud coune of fwfdtuie in that city; a fdon'i tenements 
■hould go to the chief lord, who pays an appiaised value ai year, day and waite: 
" et in cam ula fugitivua teiTainabjuians habeat terns et tenementa in dvitate et ilia 
tenuerit de aliquo oindve . . . per ccrtum servidum annuum unde eschaets . . . 
debuerit . . . accedere . . . af)i»«detur annus et vastus ... ad opus domini 
Regii " (Hudson and Tingty, Records d^ Norwich, i, p. 140). It is hardly likely 
that theie were two rules for forfeiture in Norwich, one for lay and the other for 
spiritual chief lords. Yet in a Ed. Ill: " R. le T. tenuit unum messuagium de 
priore Sancte Trimtatis Nomid, et idem R. fedt quandun feloniam . . . et eo 
preteztu idem prior dictum messuagium seisiviset tanquam eacaetum " [Cal- 
tndariuM Rolulomm Ckartarum d Ingituilioiaim ad qKod damnitm, p. iSg). The 
two messuages oi the record of 1300 never went to their chief lords; the king, 
Edward I, sold them: " EzteniiE«i to G. de W. of Norwich ... in consideration 
of a fine" (at the exchequer) " of a grant " of two roeasuages in Norwich " escheated 
to the king by reaacm of . . . fdwiy " (C. P. R., a. 1300, p. sj8). The result 
was the same in either case; the king got the tenement itself or its value. 

' In London fixfdture and escheat are always the king's, as dedared before the 
justidaiy, Hubert de Burgh, in 5 and 10 Henry in [Plac. WtiUnoti. AV)r., 
p. 310). Conditional estates however did not escheat to the king (Aid., pp. 310 and 
317). 

In 1337 the king granted land " which is the king's escheat according to the 
fibers of the dty of London, irtiereby all foifdtures d whomsoever they are held 
eacbcat to the king, as admitted at the court hdd before the king at the Towei " 
(C.C.R.,i.v.Si). 

The custom of London in the matter of both escheat and forfeiture is definitely 
eiplaiited in a bo far unpublished record of 3 Ed. H: " Uajor et dvea <Ucunt quod 
amnes e»ca e tae infia libotatem dvitatis Londoniae de quociunque teirae teneantur 
nmt domini regis sive escaetae per feloniam sive alio modo " (P. R. O., coram r^f*. 
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London in regard to forfeitm^ ' and escheat as well, the king's 
ri^t to the latter being confinned by a jury of the dtizens em- 
panelled to settle a dispute arisij^ out of the ownership of 
tenements which a burgess claimed to hold by hereditary descent 
of the aldermanry of Westgate.* London and Canterbury are 
not peculiar in their custom in respect to forfeiture. At Oxford,* 
Grimsby,* Newcastle-on-Tyne,* and very probably at Bristol,* 
and York,^ mesne lords had lost their right to forfeitures and had 
been reduced to what Maitland called ' men with rent-charges.' 
When it was legally decided that this was because the burgesses 
194, m. 85: the above-quDUd fieu of 5 and 10 Henry in ue abo dted aa [wevioiis 

Id 3 Ed. n the king by judgment seemed a meaiuage in London bdonging to a 
bastard irtw died without heirs; again it was dedared that all escfaeati in London 
bd<Hig«d to the king (P. S. 0., coram rtta, ig9, m. So, extracts from 5 and 10 
Heniy HI pven on ul 86 done). " Et hac radone debet donunus m habere 
hujusmodi eacaeta [i. e., both forfdture and esdieat] et non alius quia nullus de 
dvitate debet facere homagiuDi vd fiddjtatem ni^ tantum domino regi " (cerom 
reft, m. 80 dorse}. This is the fandful and inconsequent reason mentioned in the 
text 

' Phc. Westmon. Ahbr., p. jig. In 8 Edward n in the course lA a suit before 
the royal justices at Westminster it was dedded that the king had all forfdturea 
in Canterbury. 

* Hie question at iisue was whether tenements held 61 this aldermanry should 
etdicat to the burgess or the king, " et super hoc jur{atom] istius dvitatis questi 
d quis habeat w^■^^^■fn in dvitate ista alius quam dominus rez dicunt per sacm- 
mmtum quod non " (P. R. O., coram rep, 156, m. 141). 

' CaitHdarium ItiquiiiHetuun ad quod damrmm, p. 301, no. 36, 11 Ed. Ill; 
"unumtoftum . . . in suburbia [Oioniae] quod fuit Vim leLonge pro fdonia quam 
idem Vinus fedt suspensui et quod ad manui Regu ut esoeta [forfdturel devenit." 

* H. H. C, Rtp., 14, ^ip., pt. 8, p. 345. 

* Caloitdafium Inqidsitumtim ad qtiodiamnitm, p. 343, so Ed. in.: tbejurabira 
" dicunt quod omnia terrae et tenementa ... in Novo Castro super Tynam . . . 
et que ad manus d<unini regis tanquam escaetae devenerunt pm eo quod fekiniam 
(edt." 

* Pike, Yearbooki of iMe Smgn of Bdmird tie Tkird, yean dv and iv, p. 186 
(Midtadmas term, a, 1340). John de Beikday brouf^t a vrrit o( escheat against 
John de Weaton, demanding a menuage in the suburbs of Bristol. Tlie defendant 
claimed that the king should have all fdonious esdieats, of which this was cme; 
and that he had been enfec^ed by the king. There is no record of judgment, 
but on the fdeadiogs the plaintiff seems to be entitled thereto. See tKd., pp. 184- 
1S8. 

' C. P. R., a. i37g, p. 337. The mayor (with others) was empowered to sell 
forfdted temments. The fdons were Jews. See ibid., a. 1183, p. 85, where the 
king giants foifdted tenements In Hontgomeiy. 
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owed hom^e and fealty to no one but the king, the court was 
not even stating a fact, much less giving a reason. For the 
reason one must look to general conditions and tendencies in the 
boroughs, particularly in regard to lands and tenements. Take 
London as an example. It was a royal borough, but besides 
the king, all sorts and conditions of men — nobles, bishops and 
abbots, laymen and religiosi of all degrees — held tenements 
therein. At one time there were many separate jurisdictions 
(sokes), but the king was the only practical source of privileges 
and to him the burgesses looked. He could and did grant hlwr- 
ties over mesne lords' heads, and the rights of those who had sac 
and soc gradually diminished till only a few sokes remained. 
Contemporaneously, tenements were bought and sold, some of 
them many times. Where and who were the ' chief lords ' of 
these tenements ? There had in one sense never been chief 
lords for some. The lord's rights, escheat it would seem among 
them, gradually slip away from >iim ; the king's take their place, 
for he never dies and always his functions increase. 

One should not assume this process to be universal; in the 
baronial and abbatial boroughs and even in many royal boroughs 
one finds the lord retaining his escheats when he can, but the 
king does not take them. Probably this is because of the lack 
of commerce and the consequent comparative simplicity of the 
tenure in such places: the rungs in the ladder were few and easy 
to be seen. In London and other trading towns tenurial heter- 
ogeneity had caused the ladder to fall to pieces: the king took 
all.> 

While it is apparent that in such cities as London, Bristol, 
and others of like class any lord who stood between the kii^ and 
the felon lost his right to forfeitures, yet in some of the grants or 

' The king had a Urge source of income from his faiftdtuies, or had a chance 
to get Euch tinleas he choae to forego It by pving them away. The Hundred RtdU 
amtain many such lecoidi as: " juratoiea dicunt quod domus quod fuit J. de M. 
po' acaitaai |t. e., fcdafactunml fult in manu domini regis Hemid et dedit earn 
K. W." (R. E., i, p. 417). Other instances of ' giving ' are frequent though no 
doubt tboe was often a fine at tlie exchequer. Sometimes the felony or tieasoD 
is to be infened, as Id the f<^owing noxA: " juiattacs dicunt quod quedam 
domus . . . fuit eicaeta [forf.] domini regii pet mortem W. E. . . . detract! " 
(R. B., I, p. 430); when one Itss been ' drawn ' the rest may be taken for gnmted. 
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regrants of tenements which had be^ forfeited on account of 
felony the king seems to have kept mesne lords in mind. Henty 
m did not forget the mesne lords when he gave a few forfeited 
London tenements,' part to the bishop of Chichester * and part 
to Hubert de Burgh, and even in a grant to a simple citizen the 
chief lord was guaranteed his rent.* At Oxford and Cambridge 
there are instances of retention of rents by chief lords notwith- 
standing forfeiting of the tenements to the king.* Tliis specific 
saving of his service to the lord of the fee seems unnecessary on 
the king's part; such services were of the nature of liens on the 
forfeited tenements and as such would still be payable to thdr 
holders. They were, however, usually so small that it made little 
difference whether the former lord retained them or not, and it 
may be that the king himself was at times the chief lord whose 
services were saved. This seems to have been the case in re^)ect 
to a tenement in London granted to the Earl of Pembroke by 
Henry HI; * it may be and probably is exceptional, for in the 
bulk of the grants of such tenements there is either no mention 
whatever made of any services, or ebe their nature indicates 
that they are not owed to the king.* 

1 C. C. R., i, pp. 67-SS, a. 1337. The Loodon ciutom as regaxdi forfeiture 
i> ledted, but the lords of the fee ue uved thai rents uid services. 

* Ibid., p. 68. 

' Ibid., p. 68. The tenement was the " king's escheat for forgery "; the grant 
( ? sale) condudes: " saving to the lords of the fee their due service." In rii8 
in a grant of tenementstoWilliamMatBhal, Eul of Pembroke, the earl is" to hold 
the same by rendering the services due to the lords of the fee " (fbid., p. 74). In 
the other grants there was a rent to the king in each case as well as one to the chiel 
lord 

* C. C. R., i, p. 66. In 1337 the king granted a tenement in Oxford " which 
is the king's escheat " (forfeit) to Robert Brain who however must do " the sendee 
due to Ihe lotd of the fee " and pay a. rent to the king as well. In 1134 the men of 
Cambridge made fine for 40 marks to get a house which had bdonged to Benjamin 
the Jew, and which was then in the king's hands. The tenement rendered to the 
king " one mark, and to the chief lord . . . two »liillinga pa annum " (Otopa, 
Cambridfe, i, p. 39). The chief lord kept his rent, which the burgesses must here- 
after pay to him. Was he or the king chief lord thereafter? The king, undoubtedly; 
the burgess is now a man with a rent-.chargc. 

' C. C. X., i, p. 79, a. 133S. The earl at once sdd the bouse and in his deed 
saved " the service of the chief lord of the fee, that is Sd. yeariy for the socage 
of the king." 

* As at Norwich where the grant of forfeited tenements of a previous quotation 
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The scanty records of felonious escheat in baronial or epis- 
copal boroughs seem to indicate that the forfeitures there were 
the bishop's or baron's, and that the king did not interfere. 
Whether the baron in his barony overrode mesne lords' claims 
as did the king in his kingdom is not sm^ but is very probable. 
This seems to be the case at New Ross in Ireland where the lord 
of the borough, R. Bigod, certainly got forfeitures,' while there 
is no doubt that the borough lord took forfeitures at Maldon* 
where he sold his t^ht to the burgesses, or at Famham * where 
he retained it. 

One cannot go very deeply into the question of forfeitures 
without noticing how large an amount of real property was taken 
from the Jews in the latter half of the thirteenth century. Such 
seizures were sometimes legitimate enough, but many of them 
consisted in nothing but preferring a charge of felony as a pre- 
liminary to takii^ a Jew's tenement. The importance of this 
subject here does not lie in its a>nnection with the teniu'e under 
which the Jews held their tenements, for they held as did the 
burgesses, tmder burgage tenure, nor yet as illustrating the fact 
that a Jew and his property were the king's, but as showing how 
far the king controlled forfeiture. Unless he had the right to 
felonious escheat regardless of the mesne lord the king could 
not have seized a tenement held by a Jew more easily than a 
tenement held by any one else, excepting of course the case where 

specifies the kind's service, id., and adds "and doing the EcrviceB therefor due and 
accustomed to the other lords of that fee," (. e., the inhuiches (Stanley v. Mayor, 
etc., f. ii). The bulk of royal grants of forfeited traements, those in London 
being naturally the greatest in number, have no word of saved services. 

> Hore, Wt^ord, i, p. 151. In 1384-85 the praepositus of New Robs accounted 
for the rent of a certain escheat in the e&tl's hand for felony. In iiSo-Si he had 
accounted for " stalls . . . taken into the hand of tlie Earl by escheat" (i(ii.,p. 143); 
the " taken " seems to indicate that they were forfeitures. The earl of the accounts, 
R. Bigod the marshal, seems to have had a sort of palatine juiisdictian in Iielaod 
at this period and may have been taking forfeitures in that c(4>adty,but theprob- 
atNHty is against it, the escheats ^qwrently coming from his own barony (Aitf., 
P-66). 

* C. P. R., a. 1403, p. 308. The bishop of London was lord of MaldoiL 
' Farliamaaary Foptrt, 1835, niv, p. 73a. In 145a William of Waynfletc, 
bishop of Winchester, granted Famham to its burgesaes, escheats irf felcxis' tene- 
ments and chattels excepted. 
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the king was chief lord, as he would be if the burgage were original 
or if the holder had bought it outright; for in a royal borough 
he who holds of no one else holds of the king.> The fact that 
the king could acquire so much real property under cover of 
charges of felony shows the far-reachii^ influence of the central 
government in the matter of forfeiture.* 

In the royal boroughs so far dealt with forfeiture was the king's; 
there was consequently no question of year, day, or waste. 
There were other royal boroughs however where the custom in 
respect to forfeiture was quite different, and whose customs in 
this matter differed among themselves. At Sandwich the king 
had year and day of a felon's tenement, which then passed to the 
community.' At Dublin the king had year and day, the tene- 
ment then reverting to the chief lord.* At Rye the mayor, prob- 
ably for the community, had year and day of the felon's realty, 
which then went to his heir, or if he should have none, to the 
chief lord.* At Dover a distinction was made between a felon 

' TIm *lleniative conduuon is thst mesne lords had no rights at all, ezcq>t 
to lent-chaiges; the course of escheat shows that they had rights, save in London 
and a few other laige towns. 

■ A process at Lincdo illustrates one of the methods used by the central govern- 
ment to acquire tenements hdd by Jews. It is certainly not escheat in the true 
■ense of the wxd and not a felony in the ordinary sense, yet it entailed fcsfdtuie 
all the same: according to a " report from the Justices of the Jews . . . tbe said 
heirs appeal from the rdls of the Exchequer of the Jews to have made no fine to 
have the said housej which is consequently the king's escheat, to give to whom he 
win " (C. C. R., ii, p. an, a. i»8o. See also C. /. M., i, p. 342, s4 Heniy HI). 

' Boys, Sandwich, p. 463; " If the accused be convicted " (of fdony) " and 
BUfier judgment, his goods aie forfeited to the king, and his houses and rents within 
the liberty to tbe mayor and commonalty, after the king has posaeaaed them for a 
year aad a day "; there b no word of waste. 

* Gilbert, Records of Dublin, i, p. SS, c. a. 1125-54: " Should a tenant ot this 
dass " ((. e., one who holds a tenement in fee from a dtizen) " be guilty of fdony, 
or otherwise forfeit his tenement, the Utter remains in the King's hands for a year 
and a day, after which it reverts to the dtizen from whom it was held ": again no 
word of waste. This clause of the customal is probably tix all other chief lords 
than the king. 

• CitsUmuil <if Rye, qvoltd by Lyon, Z)imr, ii, p. 349: " if he [the felon] be com- 
mitted [t. e., convicted] then idl hii goods be forfeited to the town, and all bis 
house rents and possessions, bdng of the franchise, shall be in the mayor's hands 
for a year and a day, and then to return to tbe heir of him that is ^>pealed. Aitd 
if no heir, then to the tenant of the lord of the fee." 
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who left his country for his country's good and one who remained 
to be hanged. He who went must keep the highway to the port, 
not a hard condition at Dover, and if he left the country the king 
had year and day of his tenements (without waste), which then 
reverted to the chief lord. If, however, the felon suffered death, 
while the kii^ had year and day as before, the tenements went 
to the felon's hdr, a plain inducement to stay and be hanged^ 

Such is forfeiture in DubUn and the Cinque Ports. How 
long they had had these cusbnns is tmknown. Tlie Dublin 
customal is probably the oldest. Its date is problematical,* 
Of those of the Cinque Ports the Rye customal is the oldest in 
compilation. Most of the rest were drawn up in the fifteenth cen- 
tury.' How ' customary ' they were is shown by the differences 
in regard to forfeiture. They agree in this, that the king never 
retained a felon's messuage beyond a yeas and a day and that 
there was no waste, but the ultimate destination of the tenement 
varied among chief lord, heir, and commonalty. The customal 
does not state what happened at Dover to the tenements of a 
felon who did not ' leave the way to the port,' nor in what it 
advantaged any one but his heir if he chose to stay and be 
hanged, or thrown from Sharpness.* It would not be surprising 

' Ctulomal of Dover, quoted by Lyon, Deter, ii, p. 271 : " if he went out of the 
way, he forfeited his tenements to the king, foi the holding a, year and a, day without 
waste; and after the year and a day then to the lord of the fee, if any; but when a 
fdon sufien death, the king shall have all the profit of his lands and tenements a 
year and a day, and then they shall be delivered to the heir in gavelkind." 

Heir in gavelkind probably means only the heir mider the non-military tenure 
which was peculiar to Kent; burgage tenure, being nonrniilitaiy, would be con- 
sideied of the same nature. The burgesses of Canterbuiy and Dover held " gavel- 
kind land in and round the bounds of their dties " (Elton, Tmara of Kent, p. 151), 
In Kent a felon's heir did not lose his landi ' the father [went] to the bough, the 
■on to the plough.' Sec Pollock and Maitland, History of English Law, I, p. 187. 

' The Dutdis and the BriattJ custom differ in respea to forfeiture. The former 
dty had Danish customs from an early date. 

■ In her coUectioQ of Borough Custonu Miss Bateson has been at great pains 
to date nearly every compilation. Such dates are of value when there are two or 
more compilations which differ from each other and so show how customs in a bor- 
ough might change, for we know that oftentimes they did change, — that was one 
of the advantages of a customal. Otherwise an approcmate date is sufficient; 
customs are always older than the customal which embodies them. 

* The felon's death at Dover. See Lyon, Doser, ii, p. 173. Probably one who 
left the way was put to death, the usual custom. 
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if Dover heirs often urged their felon fathers not to abjure the 
realm. 

At times the king granted the right to take forfeitures to a 
borough, though not necessarily in perpetuity, in answer to a 
petition from the bui^esses, who commonly pleaded their pov- 
erty or their calamities. Cambridge ' and Huntingdon * had 
such grants. Henry V released ' forfeited issues ' to the mayor 
and community of Leicester,* but whether he allowed them to 
keep such is not certain; the reference may be only to issues 
which the town has forfeited. Edward TV granted year, day, 
and waste of a felon's or an outlaw's tenement to the citizens 
of Rochester * and the burgesses of Ludlow; * in these instances 
it seems as if the chief lord had retained the reversion after a 
year and a day. 

From the face of this grant it may seem that Ludlow and Roch- 
ester should be placed among such boroughs as Dublin and the 
Cinque Ports with regard to their later custom in respect to 
forfeiture; possibly alongside Rye, for it is apparent that, when 
the kii^ granted his right, this right lasted only a year and a 
day. It is equally apparent, however, that it entailed waste: 
Ludlow and Rochester belonged therefore with neither Dublin 
nor the Cinque Ports but were plainly boroughs where the feudal 
rule of forfeiture prevaUed till within a few years of the close of 
the middle ages, being then modified only to the extent of a 
transfer of year, day, and waste from the central to the burghal 
government. These Ludlow and Rochester records are more 

* Cocypa, Cambridge, i, p. 130, a. 1385. Id ccnuequence oF tno disastrous 
fires the king gr&nted that the buigesses " should for ever have all tact, . . . 
issues, and forfeitures, . . . touting any free tenement in the town ... as 
well before . . . escheators." 

* Mciewether and Stephens, Bitlory 0/ tlit Boroughs, ii, p. Mi, o. 1363. The 
gift was to lelieve the town, and included other issues. 

* Bateson, Stcorii ^ LeUattr, ii, p. 127. 

* Charter 0} Rjxhtsler, p. 16, a. 1460, a grant of " a year and a day, stiepp and 

■ LudUne Charfers, p. 16, a. 1461. " If any of the bnigeases (rf the town afoie- 
said . . . shall be convicted for or of felony, or condonned, or outlawed, the same 
burgesses shall have all the lands and tenements of such ... for one year and out 
day after such conviction . . . and waste and strip thereof, and whatsoever to 
us . . . ^>pertaiiieth." 
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valuable for what they suggest than for what they say, the impli- 
cation bemg that the feudal rule in respect to forfeiture was 
possibly the burghal rule in those drowsy nests of rural conserva- 
tism, the smaller and more exclusively agricultural boroughs. 
Ludlow and Rochester were not alone in this class; the proceed- 
ings before the royal justices show that the same condition existed 
at Shefford, and also that the king might sell the year, day, and 
waste, thus making his own profit and at the same time some 
one's else.' At Maldon ' the bishop of London, lord of the bor- 
ough, parted with all his rights in respect to forfeiture for a limip 
sum from the biu:gesses.* 

In the case of treason one would expect to find the k i n g taking 
forfeited property anywhere, and certainly in boroughs where 
he took febnious escheat. Forfeitures for treason in London 
soon after the Barons' War* and in Norwich ' during the Wars 
of the Roses confirm what it seems scarcely needful to prove. 
When the Normans in Ei^land were compelled to make their 

> Curia Sept, no. i6i, m. 6. " The sheiiS of Bedfardihire is ordered to Inquire 
in tbe county court whether a burgage and cme-haU which Robert le Masscricl 
{■who wu hanged for felony) hdd in ShcEFcotl had been (extitoint) in the king's 
hand for a year and a day, and from whom he held the uid burgage and a half, 
■nd who now holds them, and who should have (habuerit) the year and day td the 
lord king." The inquest says that he held them ot John, derk of Shefford, by atr- 
TJce of igd. a year; but they had been in the king's hand tot a year and a day, 
that Warin, son of Gerald, had year, day, uid waste by sale of Robert of Thurkdhy, 
itinoant justice in that county, and that the said Warin ou^t to answer foe the 
same. The inquest also says that W. Bonseiiant now hdds them by sale of said 
Warin. 

' C. P. R., a. 1403, p. 308. 

' Occasionally a borou^ seems to have exercised a s(»t of fi»fciture of property 
for non-iwyment of the burgage rent. At Dublin in lafii a tenement " escheated " 
(was forfdted) " to the dty for non-payment of landgable for thirty years and up- 
wards " [Gilbert, Records of Dublin, i, p. 93), and in iiGi-63 the mayor and com- 
monalty of the same dty granted a vacant [dace " eidieated to ttie dty for aneara 
of rent " (tMf., i, p. 95}, but this was probaUy part of the communal pn^XTty. At 
times a borou^ mi^ keep a forfeiture not its own. Hedon, which had kept 
csdxats, retained at knst one forfeiture among them (Boyle, Hedon, p. 1^3). 

• C. /. if., i, p. 197: in so Hemy in " cotoin houses . . . were taken into the 
king's hand because W., the king's enemy, last held them." 

* Stanley i. Mayor, etc, f. 47: In 1463 there was an htquisitioo in Norwich 
ctmcemiiig tenements held by a certain " gentleman, otiu attorney: ... by his 
attainder by act of Pariiament the premises am>ertain to the king as fcwfdted." 
Gatdanca who were also atttxneys might be few at that date. 
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choice between French and Ei^lish allegiance the king seems 
to have confiscated much of the burghal property of those who 
went; they had become the kii^s enemies and as such were in 
a way guilty of treason. For a century and a half such tenements 
are met with, still retaining the name of 'lands of the Noimans.'* 

And now to try to answer the question asked at the b^imtii^ 
of this topic — did forfeiture in the boroi^hs have the feudal 
meaning of year, day, and waste to the king, followed by rever- 
sion to the chief lord ? It apparently did in Ludlow, Rochester, 
Shefford, and very probably in other small boroughs of the same 
class. In the Cinque Ports there was no waste, and the same 
appears substantially true of most of the larger boroughs. Even 
in the few instances where waste may be imphed it can seldom 
mean the waste of the feudal land law: dominus rex himself would 
find it difficult to waste the second story or the cellar of a three- 
story house, each or even a part of which was often a burgage 
tenement in the larger towns. 

In general our conclusion is that while escheat was the chief 
lord's, except in London and a few other places where there had 
been so much transfer of realty in the modem way that all lords 
but the king had been lost sight of, forfeiture was the king's. 
The rule for the boroughs was that mesne lords lost their right 
to reversion after year and day; in some indeed perhaps they had 
never had it. There were exceptions however, such as Dublin and 
the Cinque Ports, but the latter were exceptional boroughs in 
other ways as well. In baronial and episcopal boroughs forfeiture 
was the borough lord's, and in these and other small imcom- 
merdal towns year, day, and waste probably prevailed. 

The cause for the course of escheat in London and a few other 
large cities is the fluidity of burghal realty. This will explain 
the a>urse of forfeiture also in the same places, but will not suf- 

' R. H., ii, p. 131. At Chippeoluun in 1179 " jurtitorea dicunt Henricus lez 
[secundus) . . . dedit . . . terre in eodem burgo Willdmo . . . Normanno . . . 
et nunc Bcddit dommo regi per escaeUun ut terra NonoBimorum." 

C. C. R., i, p. 455. At Maiiborou^ in 1256 the king gave a messuage which 
wu in his band " as an escheat of the lands of the Noimans." Probably the lotdl 
who forfeited these buisages were anstocratic mesne Iwds outsde the btxough 
rather than actual burgess holders. 
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fice to explain it in the many other royal boroughs where this 
incident is the kill's. Perhaps the reason for their custom can 
best be given by supposing a burgess in some royal borough, 
say Cambridge about 1250, to be guilty of felony. He is a free- 
holder; he holds a burgage tenement. He may be a lineal 
descendant of him who held it in King Edward's day, but the 
case is improbable. It is more likely that he, or some not remote 
ancestor of his, has bought the tenement, that he has no idea 
nor care who held it in King Edward's day, for population has 
increased and real property has been divided. He may have 
bought it outright, though at this period a small rent is often 
retained, he who retains it being our supposed felon's chief lord. 
The tenement is now forfeited for felony. To whom, to the 
chief lord ? Where lies his right P He has been paid the mes- 
suage's value. To him of whom the chief lord holds, the next 
mesne lord ? What right has he thereto ? ' Mobihty ' has 
eliminated the mesne lords and the king takes the forfeiture. 
In the country it is the estate and the tenure which are vital; 
feudal law knows possession but not ownership. In the impor- 
tant boroughs it is ownership and the person rather than posses- 
sion and tenure. No one is prominent but the lowest holder, 
and the king takes the forfeiture just as the state would take it 
today if the custom of forfeiting a felon's lands and tenements 
had not been abolished. 

Fealty 

Customals, comt leet records, and grants of tenements com- 
motdy deny the existence of this incident with the feudal defini- 
tion but affirm it in the burghal meaning. At Ipswich " no 
landholder of land holden in this Towne by fEree Burgage shall 
doe . . . fealty to any cheif lord for such tenements," • and, 
with sUght differences in the wording of the clauses of their cus- 
tomals, the same is true of Hereford * and Romney.* 

' Dometday dt Gippevy, p. 141; BaccD, AnndUs of Ipswiche, p, 34, a. lago. 

* Johnson, Ctakmu 0} Ber^ord, p. 35: " we [». «., the burgesses] do not use to do 
fealty or other foreign service to the lords of the fees for our tenements." 

' Custonml of Romney, quoted by Lyon, Dmrr, ii, p. 310: " no fealty . . . iholl 
be due to no lord of tlie fee "; aa dear as a doutJe negative can make it. 
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From the evidence of their customals it is very pliun that there 
was no such incident as fealty in any of these three boroughs, 
yet at Hereford a record of a plea concerning tenements therein 
shows that their holder had sworn fealty.' The reference is to 
the oath to be faithful to the king or lord of the borough and to 
the borough customs; the fealty whose existence the customals 
deny is the fealty of feudalism. Every burgess must take this 
' burgess-oath ' of fealty before the town m^istrates once and 
no more; * feudal fealty was personal and might be exacted often. 
In the bur^ial sense, therefore, fealty was sworn at probably 
every borough in England,* and in most boroughs, or at least 
in the larger royal boroughs, was probably much the same as at 
Colchester, where one who would " enjoy the liberties and fran- 
chises " must " attend before the Bailiffs for the time being and 
take his oath to the King and to the town, as Burgesses were 
wont to do of old." * During the first part of our period fealty 
was sworn only on taking seisin of a tenement for the first time, 
but that excluded few, as nearly every householder was a free- 
holder. Toward the close of the middle ages the term burgess 
applied to many who were not freeholders and all must swear 
fealty. 

In many boroughs, most of which are of the third rank, town 
records, especially those concerning transfer of tenements, some- 
times mention fealty. At Tewkesbury if a non-burgess bought 
a tenement he was obliged to come to the next court, pay a fine, 
and swear fealty.* At Birmingham after the plague a free bur- 
gage by fealty is said to have grown up with an oath to observe 

> Madox, PirvM Bvrgi, p. isj: " pro quibtu teaementja W. . . . fedt SddlU- 
tem," 6 Ed. n. 

* Bateson, Borouik Customs, ii, p. 84: die jaralores " (Ucunt quod buTgenacs 
postquun scmd feceiiiit fidelit&tem " Deed come no more to court to swear taity 
on account of other ttfiements^which they have bought. 

' Hie Tonkey custonud affords a sanqde burgen-oath fram a imall bocou^ 
At that town the burgesses " dicunt quod quando aliquis fadet fidelitatem domhio, 
debet eodem tenqxHe junre quod debet susdnere, defendere, et msjiutenere 
libertates, consuetudines, et usus ville et oonsilium suum cdare pro posse suo " 
(Bates(»i, BoroHih Customs, ii, p. 84). 

' Boihsm, Red Paptr Book of Coldiattr, p. 79, a. 1451. 

* Bennett, Tewkeslmry, ^9. 313-334. 
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the customs and services of the manor.* This inddent was due 
also at Whitby,* Doncaster,* Durham,* Exeter,* and was some- 
times noticed in grants at such boroughs as Colchester* and 
London.^ 

In some of the baronial or ecclesiastical boroughs fealty had 
more of a feudal meaning or at least a feudal sound. At Wey- 
mouth it appears to have been vicarious, the elected town offi- 
cials swearing fealty to the borough lord,* a proceeding which 
seems to have meant Uttle more than the swearing in of newly- 
elected town officials means today. Even though it should, 
the fealty they did was not an incident of the tenure, and there 
may have been less fealty sworn at Weymouth than at almost 
any other town, certainly less than at the even humbler borough 

' Mn. J. R. Green, Town Ufa in the Fifteenth CtHtury, i, p. 100, note 1. 

■ Atkinaon, Wkilby, p. 311. 

' Hardy, Rtwrit of Doticaskr, ii, p. 30; Tomliitaon, Doncaiter, p. 38, note. 
As usual it was sworn only on t&king up measuagea. Where his wife is sn heii the 
hmbaiid sweais feal^ fot her: " O. H. does fealty foi two messuages . . . late 
W. M.'s, in right of bis wife " (Hardy, Recoris ef Donauter, ii, p. ao, a. 1506). 

* Hutchinson, BiiUiry of Durham, ii, p. la, note. The buigages were hdd by 
feal^ and suit at the borough court 

■ C. /. jr., Heniy VH, i, p. 389. Half a messuage was held of the juAyat and 
bailiffs by fealty only. 9 Hemy Vn. In Kenfig in 1400 a burgage is held by 
" ledditus et servida " and a ^>edfication " de jure consueta," pcobaUy fealty 
(Qaric, Cartae Gamorg., rt, pp. 307 f.]. 

* C. /. U., Henry VH, i, p. loB. A messuage is " bdd of the prior lA St 
Botolph's, Colchester, by fealty." 5 Henry VH. 

' HadcoE, Firma Burgi, p. iiS. A tenement whose holdw had been attainted 
" tenetnr de Domino R^e ut in libera butgagio . . . per fidelitatem." iS Henry 
Vm. It may be asked whether some of these records do not refer to feal^ to a 
lord, for the i^uase ' held by fealty ' certainly has that sound. It is easy to settle the 
point from the evidence of the London records of transfer of prt^rty; there are 
thousands of them in existence and they show that the fealty referred to was only 
the burgess-oath. At Cdchcster messuages (C. /. M., Hemy VH, i, p. aoS) were 
held of the priiw of St Botolph's; the fealty due from their holders was swom to 
the town ot C<Jdiester and to the king, loid of the borough. The chief lord of the 
messuages in the London citation (Madoz, ^iraui Bwgi, p. 118) wasthedty. Even 
cramnunal prapaty was forfeited to the king. 

* Moule, Weymmilk, p. 16. In 1151 the prior of St. Swithin's at Winchester 
gtve txrtain privileges to his burgesses of Weymouth, among them " that all 
bailifb or officers <A the said borough . . . may be chosen by the burgesses . . . 
and . . . slull yetuly ... be pteaented, -nba to us . . . and our church . . . 
shall do feal^." 



^dbyCoOglc 



48 BURGAGE TENURE IN ENGLAND 

of East Grinstead.' At Manchester one who acquired a tene- 
ment by inheritance, and probably any non-burgess who bou^t 
a burgage, must swear fealty before the lord's steward,* and this 
under the last Tudor. At East Teignmouth * and Stokecurcy 
fealty was owed, though in the latter borough it seems to have 
been due the Earl of Northumberland, warden of the castle of 
Stokecurcy, the messuages in question, though within the 
borough bounds, lying in the fee of the castle.* 

In these little fishing or fanning villages the burgessH3ath may 
not have been quite the same as in other boroughs. Though 
it gets a feudal tinge from being taken before the lord's steward, 
the main difference between it and the usual burgess-oath is in 
the implication that it said nothing of allegiance to the borough, 
a condition which, if true, need surprise no one, especially in the 
backward boroughs between Ouse and Trent. On the other 
hand it would seem that to a dweller in one of the older and 
larger communities the most important part of his oath was 
that in which he swore to be faithful to his borough; the king 
was far oS, personal knowledge of him was rare and often not 
desirable, and burghal jealousy ran high. Burghal fealty in the 
earlier part of our period was a tenurial inddent, an obligation 
sworn only at acquisition of real property: the fealty of feudalism 
was far wider and was not a tenurial incident. 

' Hilla, East Grmsttad, p. lo. The burgessM held " by fealty only end suit of 
Court." 

• Court Lea Records of Manchester, i, pp. 104, 167, 33i-»33 ei seq. : " *d hsnc 
curiam venit . . . H. P. coram R. H. senescallo ibidem, et jutatua est domino " 
(p. 167). 

• C. /. if., Heniy VTI, i, p. 364, W. erf Exeter hdd messuages " by lealty only, 
for all services." S Heniy VTI. The fealty was due the bishop of Exeter, lord 
of the bOTOUgfa. There were other services however ; the holders owed rents to 
other lords but not to the lord of the borough. In West Teignmouth the same 
phrase is used regarding tenements hdd of the dean and chapter of Exeter. 

• C. I. M., Henry VII, i, p. 194- (For tenements on castle-laods see p. 103.) 
"Twdve burgages in the borough of Stokecurcy . . . hdd of the esil of North* 
mnbedand, as of the castle of Stokecurcy, by fealty and i is. rent ye&riy." It is an 
(q>en question whether fealty were due the town in this case, though the probabili^ 
is against it The fact that the Earl was lord of the borough would render the 
destination of fealty the lajme in any case. 
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Naturally the fealty of the boroughs had something in common 
with the fealty of the country, burgess and knight or socager 
swore to be faithful, but then came the difference; though any 
freeman might be called on to swear fealty to the king, such was 
only an oath of allegiance; his fealty was due also to his immediate 
lord. An oath of the latter sort would be preposterous in the 
boroughs. To whom was a burgess to swear it P In most 
cases the chief lord of a tenement was a burgess Uke unto himself; 
indeed he might rank much lower in the social scale. Fealty 
sworn to such would be meaningless. In London the bishop of 
Ely held tenements of Henry the Carpenter: shall a bishop swear 
fealty to a carpenter ? > Feudal fealty, like forfeiture, cannot 
live alongside mobility.' 

Yet the less of feudality there was in connection with the tenure 
the more likely was the term fealty to appear in connection with 
the title to real property, and many messuages are ' held by 
fealty only.' The explanation however is very simple. At any 
time during our period, though especially in the later part, mes- 
suages were transferred by simple sale, no rent being reserved 
by the seller. The theory of the law is possession, he who holds 
of no one else holds of the king; the holder has taken or must 
take the biurgess-oath, therefore ' he holds by fealty,' for there 
is nothing else for him to hold by. 

HOIIAGE 

In feudal speech this incident is commonly connected with 
fealty, ' homage and fealty.' It has been shown that the fealty 
of the boroughs differed from the fealty of feudalism; for homage 
there was no place at all in the boroughs, though the name some- 
times occurs in such backward places as Manchester and Stock- 
port, where it is used in a way which makes it appear almost to a 
certainty to be only another name for fealty- With respect to 
most of the feudal incidents customals of early compilation are 

> C. /. M., a, p. 478, 18 Ed I. 

' Uanchester and other small [daces of that sort dther letain a very archaic 
natuie, or have oeva acquired a purely burghal chaiactei. They have the oath 
be&xe the lord's steward (they are all banmial or ecdesiastiiial boroughs) , the dagger 
aa heiiot, and rdief iiUdi was much the lame. 
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alent; such inddents were unknown. In some customals of 
later compilation they are noted though only to be denied. As 
regards homage, there seems to be only one important borough 
in Er^land whose burgesses considered it worthy of even repu- 
diation.' 

The charter to the burgesses of Manchester says nothing of 
homage, but it occurs in legal records of that borough,* though 
not often; when used, however, there is no word of fealty, which 
leads one to thinli that it is only another name for that incident. 
At Stockport homage is used in the same way as at Manchester.* 
The two places had the same customs almost to a word in such 
matters as arms-relief or heriot; in Manchester fealty is com- 
monly found, and at times homage. At Stockport homage may 
be the favorite term, but apparently in both places it is fealty 
alone that is owed.* There are a few boroughs, most of which 
are of even less importance than Manchester, where homage 
occurs in a few grants, not from the lord of the borough to a 
burgess, but from one burgess to another, from father to son, or 
from mother to daughter. All that the lord of such a borough 
ever asked was that the grantee should pay his rent and attend the 
borough court as a suitor at the proper periods, while all the other 
records of transfer in these places contain nothing as to any inci- 
dents whatever. It seems that the homage of these grants means 
just nothing at all, its intrusion being due to ignorant imitation 
of the feudal nomenclature of grants and releases of the country, 
a nomenclature which the older boroughs did not use as they had 
long before developed transfer formulas of their own.* 

' Domtiday it Gippewyi, p. 141; Btaxt, AiumUs af Ipimcke, p. 34: " do 
Undbolder of Uod luddoi in this Towne by ffiee Buigage alull doe homage." 

* Ccurt Lett Recordi itf Manchaltr, i, pp. 43-43. 

' Hegjnbotham, Stockport, i, pp. 163-163. In tlie matter oE a tenement in 
Stockport the leet juion said " that T. B. . . . U Burgess for one buigage , . . 
and he did homage " on **fciTi£ up the tenement. 

* These court leet RecOTda sic from the latter half of the sixteenth century. 
Accuracy in the use of feudal noioendature Is not to be expected thereiiL 

* It may be that the ' homa«;e and service ' of these grants means mudi the 
ttune u good will and ami^. Du Conge treats ' lioniBge and swice ' as B viDdn 
incident due the lord; it cannot mean that in these coses. Temp. Edward I o 
burgess at Hardness (Dortmouth) grants to his bod and his son's wife " port of his 
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Mdlitaky Service 

The incidents so far considered are, in aaxae at least, closely 

connected with feudalism, and with the exception of bom^e 

and fealty are only those known as the feudal incidents.' At 

tenemeiit " " for his son's homage and service " (H. M. C., S^f., 5, p. 601). Timt 
otba contempoiaty gnnts use the same eipresdon (tMtf., pp. 599, 600), eadi of the 
gnntora bdng a burgess, as other rKordt show. There ore mftny othei grants 
in the same borough but they say nothing of homage. The lord was Gilbert 
Fitz-Stephen, lord of Noittm; all be requirtd in tlie many giants which he made 
at this time was rent and suit of court (see ibid., pp. 598-599). 

About 1100 in Wdls one burgess conveyed liis land to another for his ' homage 
and service ' (H. M. C., Sep., iii. p. 360). The other grants in the same borough 
do not use this form, and even in the conveyance instanced it appears that the 
grantee's whole service consuted in a payment <A los. 

In Leicester one burgess released to another " the homage and service of Robert 
the Leech, due for the tenements " (Bateson, Records ef Leicesltr, i, pp. 381-383); 
the rents of the tenements are given and the quit-daim is paid for; the whole thing 
seems to be of tbe same nature as the verbiage and redundancy, so iQ^)resaive to 
the ignorant, of many modem legal documents. In the same borough at about the 
same time (e. 1150) a ' vilen's daughter ' released to a burgess her right in a piece 
of land" with homages . . . accruing from the land " (*W', p. 383). These releases 
are mostly sales, sometimes of tbe tenement, sometimes of its issues. 

At Duriuun one burgage is said to be held by homage and fealty; homage is 
probably used to strengthen fealty (see Hutchinson, Durham, ii, p. la, note) like 
the ' give, grant, and quit-claim forever ' of burghat deeds. 

In the Wateifoid customal (according to Miss M. Bateson, Borough Customs, 
ii, p. 84), was this odd provision: " if . . . the mayor or a dtizen buys land in 
fee to him and bis hdrs, beware that his charter does not say that he is enfeoffed 
by homage and service, for if he be enfeoffed by homage and service, wardship and 
maniage will be due." Suppose he did not ' beware ' and his charter (conveyance) 
called for homage and service. How and by what court could the claim to ward- 
ship and marriage be enforced ? The charter to Waterford, following the Bristol- 
Dublin customal, stated distinctly tbe absence of these incidents; even when a 
dtizen (of Bristol or Dublin) held fiefs in the foreign his holding under a tenure 
which knew ndther inddent protected him. That marriage and wardship often 
were the subject of private contracts is true (as at Bridport, temf. Ed I, a grantor 
required " aid, counsel, and marriage " of the grantee — H. M. C, Sep., 6, p. 480) 
but this has nothing to do with any tenurial custom. In some boroughs such a 
omtract in req>ect to a minor hdr was forbidden (Lyon, Dover, i, p. riv) Private 
contracts, of aiurse, would be oiforced by the oiurts, but such a proceeding as the 
above savors more of baud than mutual contract- If the dause should refer to 
acquiution by a burgess of land in the foreign then it is easfly understandable, 
but why should a customal intermeddle in a matter where the borough court had no 
jurisdiction? 

* Hetiot, where found, is really rdief ; where it conusts of aims it is in a dass by 
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a few boroughs in Ireland and Wales there were other conditions 
infrequently superimposed on rather than joined to burgage 
tenure which gave it a semi-military aspect. Thus at Limerick 
King John, while giving burgages, connected with each a number 
of knights' fees ' in the foreign, though he did not insist that the 
connection should endure. When, however, the Earl of Lincoln 
f otmded Denbigh in North Wales he granted the burgages with 
the distinct condition that each tenement should be forfeited 
if it did not maintain an anned man to defend the walls of the 
borough.* These military features were, however, special consid- 
erations superadded to the tenure to meet special conditions, 
which, when removed, and Welsh and Irish conquest did remove 
them, left the tentire the same as in any ordinary borough.* 

Retrait F£odal 

It is peculiar that an incident which all other tenures of land 
in England rejected * should be found in connection with the 
boroughs, whose tenure was freest of all. It is difficult to account 
for its presence in the few boroughs where it existed, for if due 
to the intrusion of a foreign element it should be found where 
there is no trace of it, in those little boroughs which had distinctly 
Norman customs. 

At Northampton when a tenement was to be sold the customal 
states that the chief lord should have the right to purchase it 
before any one else if there were no heirs, or if the heirs refused 
to buy.* The customal goes on to state that if such a tenement 

I Lenihan, Limtrkt, p. 48, a. laoo. To " G. one buigage bdow the walls of 
Limerick," to another burgess ( 7 knight) four burgages, and so on; in all oine 
burgages to six men and with each burgage three to five knights' fees. 

* WilliBiDS, Denbigh, pp. 303-309, a. 1183-go. The charter itself coatained the 
gttnt to each burgess by name of " one burgage in Denbigh within the walls . . . 
to have and to hold to them, and to theii heii?, and to tbeii Eo^iah aaugns " 00 
condition that each " shall find a man armed in the aforesaid town of DenlM^ . . , 
to guard and to defend the aforesaid town for each burgage." 

* Aa stated before all the An^o-Noiman boroughs of Irdand were more or lesa 
of the nature of ganisona. 

' PoUodt and Uaidand, Bistory <4 English Lam, i, p. 648. 

* Haridiam, IMter Cuslitmamm, p. iS: The next of kin " shall be moste neste 
to aske the cate Ipnrdiase] than any man ellis, or the chefe lorde if thee be no 
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is sold, the lord not being given a chance to buy, he may come 
to court within the first four pleas (probably four weeks at North- 
ampton) after the sale, give the buyer what he paid, and take 
the tenement. If the sale were made out of court so that the 
lord knew nothing of it, he should have a chance to recover the 
tenement as soon as the sale was shown, while to avoid fraud 
both buyer and seller must take oath that the price for which the 
messuage is said to be sold was that really paid. The chief 
lord had no negative voice on a sale which was sdd to be made 
under the stress of poverty; ' the excuse of poverty was often 
iised. The limit of time within which a lord might exercise his 
right of preemption was a year and a day, and the year and day 
began to run only from the time when the lord came of age, if a 
minor, or got back to England, if a traveller, or out of jail, if 
a prisoner.' 

This incident is found in a modified form at Norwich, where, 
however, it applied only to special cases of devised tenements,* 
and was consequently about as feeble a right of retraU as can be 
thought of. In brief it was this: the lord had a right (after the 
kin) before others to purchase a tenement which must be sold 
anyway under the terms of a last will.* It is possible that the 
lord's reirait may have existed in Gloucester, but the evidence 
therefor is slight, and instead of proving the presence of reirait 
fiodal goes rather to show a burgess's fear of his wife and his 

man of the lynoge. And if the chefe lonk take the gales [i. e., alienatjon fee) be 
he forbarred of the cste." 

' I}nd.,p. 19: if one is compdled by poverty to part with his tenement "the chef e 
loide ihall not in no maner wise letten [1. «., prevent]." 

> See Maikhun, Libv Custumantni, pp. 17-19 for the cualtnn. Be it noted 
that he who had the right of preemption was the chief lord. 

' Hudson and Tlngey, Records of Normck, i, pp. 156-157, 159^160: " Also if it 
twi^n that such a devisee decease without issue," the reference being to an en- 
tailed estate, issue failing, " kt the tenement thus devised ... be deUveied to the 
next heir tA the testator ... for a certain price. . . . And if he refuse let it be 
offered ... to the lord of the fee " before being sold. Testator and chief lord 
are not one and the same person. 

* This is rather the ghoet of ntrait fiodal than its living substsiu:e. Possibly 
the lord's right of preemption had coce been of more effect in Norwich. 
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lord the abbot.' At Whitby,* Exeter,* and Walsall* there is 
no doubt of the reality of reiraitjlodal. The incident at Whitby * 
was due the lord of the borough, elsewhere it was the right of 
the chief lord, who in such a borough as Northampton, the only 
place of importance where its existence is certain, was most 
likely to be a fellow-burgess. Even in Northampton it is unlike- 
ly that the lord's right was often exercised ; it came after the kin's 
right to preemption and was barred by the lord's taking an alien- 
ation fee,* the latter an incident whose incidence is far wider 
than the custom, for which it may at one time have been a com- 
mutation. 

Alienation Fees 
The usual name for such fees, which were paid to the lord in 
a few boroughs,' was 'sellings,' At Northanyjton this fee was 

' Stevenson, Rtcords of Uie Corporation oj Glouceskr, p. 73: " Gnut from . . . 
with the assent of his wife and the ctAsent erf his son . . . uid of Thomss Cacbunel 
Abbot of Gbncester, his lord, . . . of a messuage." If this were a constant or even 
a f lequently recuning c(»iditioa in grants at Gloucester it would, of couiae, prove 
the existence of the lord's rtkaU. It seems however to be found in this conveyaniie 
alone. See ibid., pp, 70, 73, 83. 

■ Atkinson, WkUby, p. 384 (dr. a. 11S5): " si quis autem terram suam vendere 
voluerit, primitus hoc abbati osteodere debet, et ei terram, si com emerc vtduerit, 
veodendam oEFere pro tali rationabili pretio quale alius ei pro eadem terra dare 
vduerit. Si vero eam emere ncjuerit, consilio et consensu ejus eandem vendaL" 

* Bateson, Borough Customs, ii, p. 61 : " If one man holds a tenement of another 
by service, he may sell it, saving the lord's right, and if be sells it unconditionally 
... by law the lord has a. better right than another [to buy it]." Miss Bateson 
gives the same custom for the ' borough ' of Tettenhall Regis, but it is doubtful 
if the place were ever a borough (see Samuel Lewis, A Topepapkkal Dictionary of 
England, 7th ed, 1848, iv, p. 317). 

At half-burghal, half-manorial Kingsthoipe the ' tranche men of the town ' 
might exerdse rdraii when land was sold to a non-resident (Glover, Kingslkorpiotu, 
p.xl). 

* Ciarttr of Walsall, a. Iig8r-i3i6: Et salvo mihi et heredibus meiB quod si qub 
dictonun burgensium burgagia sua vendere voluetit monstnibit nobis vd ballivo 
uoetro, Et si sit ad opus Dostrmn habeHmus dicta burga^ de duodedm denariis 
minus quam aliquis alius. 

Foe this section of the Walsall charter I am indebted to Mr. Adcdphus Ballard, 
author of Dometday Boroughs, etc, who courteously communicaled it to me in 
advance of the publication of his British Borough Charlers, 1043-1316 (1913). 

* Possibly at Eieter also. * See Markham, Liber Ciufumarum, p. iS. 

' Alienation fees as paid to the Ixxvugh will be considered under ' Mobility '; 
see p. 138. 
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due the chief loid at the sale of a messuage; ^ the customal, how- 
ever, does not state the amount. In the boroughs where it existed 
it was commonly a small fixed sum. At Preston * this fee must 
be paid by him who sold a tenement, though only when he had 
but one. It is posMble that this remission of the fee to a holder 
of more than one tenement was because he was still a house- 
holder and was therefore unlikely to become an emigrant, though 
it would seem that 4d. would not be a material obstacle to his 
leaving. 

At Whitby one who bought a tenement paid a fee, probably 
to the abbot, lord of the borough, and a small contribution for 
beer as well; * at Tewkesbury * a fee must be paid by incoming 
buyers of messuages.' At Manchester, Stockport, and Salford 
fixed alienation fees were customary,* and must be paid in the 
two latter towns not only when a tenement was sold but also 
when it was devised.' At Bury Saint Edmimds an aliena- 

1 MarHmm, Libtr Custiimarum, p. iS: " if tbe chefe loide tftke the sain." 
■ Hardwkk, PrttUm, p. 260; Fbhwidc, Presttm, p. 16: " when It [i. e., a, Xant' 
mau] ihail be add and he [). c, the sdler) hath not another burgage, when lite other 
■ball be adzed he shall give 4d. from tbe inue, but if he hath another burgage he 
ihaU give Dotbing.' ' 

* Atkinson, Wkiliy, p. 184: " emptoi vero terrae consuetudinem ad saiiiaam 
It denaiioa daUt, tt i denarium burgensibus od beveiage." 

* At Tewktsbury and Cardiff one waa allowed to take up an inherited tenement 
" without having to give notice to the bailiff 01 prevost." See Matthews, Cardiff 
Rtamts, i, p. 13. 

* Bennett, Tgt^tesbtiry, pp. 333-334. When a non-burgesa bought a tenement 
he must come to the next court and pay a fine. 

* Tait, Mtdiaepal UoHckesler, p. 66; Whitoker, iiancli«iler, p. 585. At Salford 
" qdomque burgagium luum vendere voluerit . , . et a villa discedere, dabit 
nihi 4d. et tibeie ilut quocumque voluerit" At firat sight the fee of 4d. seems to be 
a payment for permisaon to leave tbe town, for vendere and discedere stand, as it 
were, oj^waed to doMC and *frt(, while the Preston practice of excusing the aeUei from 
payment when he had another burgage, and therefore could not go, certainly does 
not weaken this view. There is prob^y nothing in it, however. Wben these 
towns wen chartered in the latter part of the thirteenth century 4d. would be a 
■mall restriction on going or staying. It was only a custom of Breteuil. 

* Tait, MtdiatKU lianchtater, p. 67. Bequest was lawful at these places (Hily 
when a burgess had no heir. He might then devise his messuage " Salvo tamen 
jme meo, scilicet quatuor denarioe." The saving danse is not found in the Man- 
diestei charter. ProfegsorTait (*Md.,p. 6g) suggests that it may be covered by the 
MmcMM* ioltitm of that grant, but this is carried out in the Stockpcat charter and la 
ft prabibitioncrf devise in mortmain: " salvo aeivicio ad ipsumburga^umpertinere, 
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tion fee was due when a few of the messuages changed hands, 
being payable only from ' tenements of hadgovet '; that is, from 
original tenements.* This fee was customary at Leeds,* Fonte- 
fract,' where it was exacted from both buyer and seller, and 
Maldon * where the fee took the modem aspect of a percentage 
of the price. 

There are other boroughs where alienation fees existed though 
they did not go to a lord, and still others where the customs, if 
ever known, had been forgotten or had become a fee accompany- 
ing seisin. For instance at Hereford in ioS6 one might sell his 
house if he wished to leave the city, the third penny being the 
bailiff's,' but when the customal was drawn up in 1280-81, sell- 
ings as such had disappeared.' 

ita sc quod Slud burga^um non alieiietui in rdigiosa." Hiu dauae occun in each 
of the three chuten in regoid to sale of tenements. It Mcmt that if one thould 
take the charter as it stands the condusion must be that at Manchester he who 
acquired a tenement by will paid no sdlingB. It is a trivial matter anyway; devise 
was very rare at Manchester. 

' Arnold, ilemorialt af Sk Eimiuid^s Abbey, iii, p. J07: " every one who pur- 
chases a tenement of Hadgovel shaU not owe the Abbot for oitry into the said 
tenement more than ao sous and one purse of id. lofa. and shall be quit of tax . . , 
and <A every kind of purchase, without paying anything for entry into the tene- 
meats of that fee, by the payment of the first 3o sous." The ori^nal measuage 
stems to have been regaided as a bead tenement of oq^tal messuage. lUs is 
from the unconfirmed charter of 1337, but the tomumen were not likely to demand 
that sellings be taken, though they may have been trying to curtail them. Town 
government however and not tmure was in dispute. 

* Waidell, Leeit, spp., p. iv. 

> H. M. C., Sep., S, p. 369: a sdler of land " dabit uoum denarium de theloneo, 
etpcetor I? pra^odtusldabitteiiam emptor], . . . et emptor dabit simihtet unum 
deiurium." 

* C. P. R., a. 1403, p. 30S. When the bishop of London sold bis customs in 
Haldon to his nken of Maldon among them was aait called " Landchepe, vie, taUng 
from each man or woman purchasing land within the town rod. oa each mark of 
purchase," 6}%. This vxi of fee was taken by rartain boroughs. 

* D. B., i, f. r79«. 

* In a few bt^ou^ the cuMomal guarded against a lord's taking an alienation 
fee, as at Castle Rising, where the burgesses may "sell . . . thor burgages to whom 
they will without any gainsaying," etc. (PaAin, Lynn, p. 305); and at BakeweU, 
where they may " mS , . . their burgages ... to whom they will . . . without 
the leave of himsdf," >. «., the lofd (H- M. C, DuIk of RuOatid, iv, p. 41, a. 1186). 
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Inpenny and Odtpenny 

In some cases this is only ' sellings ' under another name, in 
others it is additional thereto, but as those who got and those 
who paid called it an entrance or a departure fee it seems as 
well to retain the name.* In Wake's charter to Chesterfield* 
this fee was saved to the lord of the borough. The theoretical 
difference between this fee and sellings seems to be that the latter 
commonly applied to any sale of property, this custom only to 
sales made to foreigners, but the amount, 4d., reminds one of 
Manchester and places of that sort. The distinction is apparent 
at Preston,* where both fees existed side by side. At Shaftesbury 
in 7 Henry VI an entrance fee was paid to the abbess, to whom 
(hardly the same abbess) the farm had been granted in 1283.* 

Tliese alienation fees as paid to a lord are fixed * and very 
small, and appear at only a few boroughs, most of which, North- 
ampton excepted, are baronial, created, and of little or no size 
or importance. At Northampton the chief lord is their receiver, 
elsewhere such fees are imdoubtedly the perqui^te of the lord 
of the borough. Apparently they are the result of imitation of 
some typical burghal custom, very probably that of Breteuil. 

* Only u paid to a lord will it be dealt with here. This fee is due to bwou^ 
•bo. 

t YeMtniaa, Steordt of ChealtrfiM.p. 39,aaEii.I: " the other cMdren " {than 
ddest Hos) mbat " each one shall acquire to himsdi a Burgcaa part . . . shall, 
iqM» entering vpim it, ^ve me and myheirs 4d." And again (*Mi.,p. 4o}"no 
stranger shall puichasc a. burgage or have sdaiii before that they [tic] satisfy mysdf 
or my hais or my bailifis "; the two sorts ct fees, in one sense. 

* Haidwick, Pretten, p. 959; " If any one wish to be made a biugesa, he shall 
come into court and give to the mayor lad., and shall take his burgage from the 
nmyot," The inpenny went to the borough in this case, the sellings to the borough 
Iwd. 

* Mayo, Secordi ^Shaftesbury, p. 23. At the court tcet a fine of 4d. was made 
" for entering \ipaa a'cottage." The fee was not always 4d.; in the same year a 
apoo was paid as a fine for entrance tq>on " three roods of pasturdand " (.ibid., 
P'3)- 

As an Olustiation of the desire to prevent burgesses from leaving a borough, 
in 1174 the justidaiy of Ireland granted burgages " pertaining to the king" in 
Rendon aa coodition that the grantees shall " dwell there, and do not withdraw 
from the king's fealty " (C. P. R., a. 1174, p. 57). At Dunheved no burgess might 
dqjart from his wcvst holdings and keep his best (Peter, Lmatcetkm, p. 174). 

* 4d. as a rule; at Maldoti, a borough with different customs, 61%. 
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At Northampton the lord of the borough, the king in this case, 
would be entitled to his ief only when a tenement was sold which 
was held directly of him; in most cases this would be merely the 
fragment which represented an original messuage. The chief 
lord, who got the seUings, was most likely to be a burgess. As 
to an entrance fee, that, where it existed, was apt to become a 
perquisite of the buliff or town-derk for witnesang the seisin and 
enrolling the deed.^ 

Suit op Court 
At a few small boroughs the burgesses owed suit at the lord's 
court as an incident of the tenure. The charter to the men of 
Bideford provided for suit at the baron's coiut,» and at Dart- 
mouth, where the lord of Norton made his borough as it were 
piecemeal, his separate grants of burgages required attendance 
at his court.* Suit of court is owed at Inchcoyn,* Durham,* 
Manchester,* Doncaster,' Charmouth,* East Grinstead,* and 
Stockport."* This suit of court is distinctly intrinsec and not 
forinsec service; it is obtained by contract and b not an obli- 
gation of the tenure. The same is true of military service," 

1 This u not ta be taken as inlying that fees for receding deeds qtrang from 
alienotioD fees. 

' Watkins, Bidtford, p. 13, probably Ump. Heniy III. 

* H. M. C, Re^., V, p. S99. See iWrf., pp. 598-601: " such suits of court as the 
other freemen make." Thcae were two suits a year. Most of the grants are (nn^. 
Hemy III and Edwatd I. 

* Caulfidd, Ytntgluii,p. xzxv, a. laSS: "The burgesses of Inchicoyn hcdd three 
car. of land in their borough tenures at New Town, at £11 14s. yearly, and suit at 
thdc Hundred." 

* HutcUnson, Durham, a, p. 13, note. Three suits a year aie required; the 
court may have been the poitmanmote and not the lord's court. 

' Court Lett Records of Manchater, i, p. 104 (i6th century). 

' Hardy, Records of Doncaster, a, p. ao, a. 1506. 

' C-/. M., Hemy Vn, i, p. 141,3 Henry VII: " three burgages in Charnemouth 
. . . held of the Abbot of Ford ... by as. yeariy rent and suit of court . . . 
twice yearly." 

* Hills, Eaa Grinstead, p. to (Suaex). In 1559 there were 48 burgages and h 
cottages; the burgesses held by " fealty only and suit of court." 

** Heginbotham, Sleckport, i, p. 163, a. 1641 : " (ulte and service " are demanded 
bom the buyer of a tenement If Middlewich in Cheshire were a bcnou^ in the 
middle ages (it is not today) it should be added to those named above. 

"See p. SI. 
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and of gUe, which was owed by at least one tenement at 
Liverpool.* 

A few boroughs became their own lords during the middle 
ages by buying out or paying a lump sum for their fee-farm rents.* 
In 8 Henry VII messuages in Bristol are " held of the Mayor and 
Commonalty of Bristol in free burgage as all Bristol is held," ■ 
and in such a case even the name of a personal lord vanished from 
the tenure. 

SmocASY 
At this pcant a brief recapitulation of the principal boroughs 
in which the tenure was affected by incidents with feudal or 
villein prototypes or antitypes may be not amiss. Following 
the order in which the subject has been treated in this cluq>ter, 
it appears that of the three aids only two, those taken at knight- 
ing and marrying, were known, and these at but one unimportant 
borough — Castle Rising. Marriage had no place anywhere, 
and feudal wardship did not exist. Relief however was owed at 
several boroughs, the most important of which are North- 
ampton and Leicester; the other towns where it was an incident, 
as Manchester and Denbigh, are mostly created boroughs, and 
many of them show foreign influence in their customs. Heriot 
was confined to the same group of created boroughs and was 
never a best chattel, but was rather of the nature of the heriot 
of Canute's law. 

Fealty in the feudal sense, and homage, which as used seems to 
have been otdy another name for fealty, are found only at Man- 
chester and two other little boroughs of like sort. In a few 
garrison boroughs, as Limerick and Denbigh, a small amount 
of military service must be done. That stranger or outcast, 
r^rait fiodal, appeared in Exeter, Northampton, Norwich (in 
narrow limits), and Whitby. In the first borough and the last 

> Ficton, iMttpool Secords, i, p. la, a, 1346. Thae was one messuage whkh 
finds " k stable for twdve horses at each aiiival of the Locd within the said 
bcsou^" an impossible condition with an ordinary town tenement. 

* In the modem period most of the laigcr boroughs bought their fee-fsim rents. 
For instance. In the 17th century the Liveipod aapcxa,tioa became "lords of the 
mamr " bj purchase (Pictxm, Luerpoel Reeordt, 1, p. 5S3). 

• C. /. M., Henry Vn, i, p. 337. 
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it was probably due to a foreign founder, in the others to foreign 
immigration. 

A few incidents common to both feudalism and viUdnage 
were more wide-spread, but, like relief and heriot, alienatioD 
and entrance fees (as paid to a lord) were known, with few excep- 
tions, of which Northampton is the chief, only in the same group 
of created baronial boroughs. Suit at the lord's court was an 
intrinsec incident of the tenure at a few small baronial boroughs 
in Ireland, the southwest of England, and between Ouse and 
Trent. 

With the exception of Northampton the tenure in the impor- 
tant boroughs, practically all of which are royal boroughs, had 
no lordly incidents whatever, feudal or villein, with the exception 
of featty. lliis, however, was neither villein nor feudal in the 
true sense, but was merely an oath to be faithful to the borough 
and its lord, and soon became a personal rather than a tenurial 
obUgatioD. 
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The term burgage rent is here used to mean the rent of assize, 
fixed, or fee-farm rent wtiich each messuage or bxirgage ' must 
pay to the lord of the borough, and which endured while enough of 
the tenement remained to be recognizable. It might be divided 
as the messuage was divided or might remain as a perpetual rent 
on that part from which alienations had been made. Both 
methods are found in operation in the later middle ages.* This 
burgage rent varied greatly in amount, even in the same town. 
In the older boroughs it was often id.; in many of the boroughs 
created by charter it was a uniform rent of lad.; in one of these, 
Agardsley, it was i8d. Whatever the sums, they seem very low 
at any period when com[>ared with the renting values of the 
tenements, while time soon made a shilling rent look very small 
and a penny rent a mere symbol. In fact that is just what these 
penny rents, the rents of the messuages in many of the older 
boroughs, seem to have been at any time — mere symbols of lord- 
ship. In such places this rent was the only tie between lord and 
land, fealty the only bond between lord and man. Does this 
not seem to have originated as a mutual arrangement between 
man and man to produce lordship and vassalage ? 

The main theme of this chapter will be these burgage rents, 
their amounts and form, with illustrative tables to facilitate 
comparison between the original rents and the selling and renting 
values of the messuages, as well as other conditions thereto 
relating. Before these matters are taken up, the details of 

> Except in the founded bonnigbs the former was the term for an urban tenement 
in mediaeval En^and; ' burgage ' referred to the tenure. 

* With the close of the mediaeval period origmal or quit-rents had begun to 
6kip away as they were not worth collecting, in many cases because the tenements 
which owed them bad disappeared A few of these rents remain to the imsent day. 
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burghat nomenclature need mention and definition. When a 
borough owed its origin to a charter, the usual formula thereof 
was " so many pence from each burgage or messuage," and no 
name but rent or rental appeared. Other names were in vogue, 
however, which had their origin in the older boroughs: gavel or 
gable, landgable, hawgable, housegable, and many variants of 
these. 

Lanpgable and Hawgable 

Gable alone was sometimes used for the burgage rent. At 
Scarborough it seems to be the only name for the fixed rent; * 
it was used also at Wallingford * in the twelfth century and at 
Chester ' from the eleventh to the sixteenth and probably later 
centuries. 

As, however, ' gable ' was occasionally used with other mean- 
ings, the fixed rent on land or houses, or both, was commonly 
called hawgable or landgable. The late Professor Maitland was 
of the opinion that hawgable was paid for the houses, and land- 
gable for the arable strips in the common fields.* Iliis may have 
been the case at an early date, pos^bly in other places than 
Cambridge, whose local usage was the cause of the great scholar's 
suggestion; though in nearly every borough the distinction was 

' See Brown, Yorktkin IngmtiUoit, i, pp. 3i, 164, and iii, pp. 91-93: 0. 1350, 
3 Ed I, o. i3q8. 

* Or, 1156 Hnuy II remitted his gable to the buigenes, . . . " de annuo 
GaUio tnta, quod aolebant reddere de Burgo WsQingford, de eo, idlicet, quod ad 
me peitinet in Burgo " fudges, WaUtngford, i, p. ajj); gaUium almost Cdtainly 
rden to the burgage rent. Tlie Ust dause Menu to be to save the intettsti <^ 
othei lonb than the king. 

When in 1153 SaKm de Montfort remitted ' biidee-slveT and gavd-pence' 
to his buigeaaes <rf Leiceatn, the Uttei are probably the fixed rental tbey amounted 
to only s6a. 6d., and wet« unequal, a condition to be eqiected. (See lliompMa, 
LticaUr, p. 70.) 

At Funham, howevK, in the thirteenth centuiy " G. et H. et K. praepositui 
Kddunt compotum . . . de toto gabulo aauao de Hi^ipdtanda] (i^iUnd) . . . 
et . . .viiLdefinnnbui^" (Hall,P<^A(iUi>flA«fiuA(i^o/H'inci«f(r,j30«-op, 
p. 37). The term in thii ose certainly does not rejer to tlie burgage rents, which 
would be ccntained in the farm. 

> D. B., i, f. atiib; H. M. C., fUp., 8, p. 363: " Heieaftet foloith the Gabul 
Rentes "; from the Assembly Book, a, 1533. 

* TomuUp aitd Bonmtk, p. 70. 
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lost before the ' Great Inquiry,' ' and even in Cambridge it was 
not always adhered to,' the term sometimes being applied there 
to the rent of land alone,' while in many boroughs it was unknown 
at any period of our subject. The Hundred Rolls specify about 
two hundred houses as liable to hawgable, the amoimt of 
which in the fifteenth century was £7 2s. id.* By this date the 
hawgable had become a ' high gable,' thought to have something 
to do with the gables of houses. A few high gable rents were 
paid the Cambridge corporation as late as 1853, and may be even 
today,* 

The term hawgable was used in other boroughs than Cambridge, 
not, however, side by side with ' tandgable,' but to its exclusion. 
Such was the usage at Denbigh in North Wales,' York with 

' R. E; ii, pp. 356 et tt^. (C&mbiidgeahire Inquest). 

' The Hundied Rolli ue veiy full for both C&mbridge and the shire, and ccmtain 
many items concerning the meseuages in the borough, the following quotation bdng 
characteristic and illustntlve of oui subject: " juratores illius burgi dicunt quod B. 
B. tenuit quoddam tenementum in villa de Cantabri^, et adebat leddere piatdicto 
tenemento ballivia . . . xiiij" soL et viij d. nomine hagabule " (K. H., i, p. 55}. 
Tliis record, much abbfeviated, shows the uge of hawgable and also a poidble 
amlHguity in respect to this one case, iat 14s. Sd. is very high whoe the average 
rent wu id. a tenement. Hie chief lord was the borough, the hdder a rdigiotut 
nbo had paid no rent for ten yean; poanbly hawgable and rent were confused, 
thou^ not probably, for the two are carefnily slanted u a rule (see R. E., U, 
P- 3»7)- 

' R. H., ii, p. 358: " tres acras terrae ... ad hagabulum." liua entry 
(X. E., ii, p. 358) seems to be the only one to fall into error. The usual reccid 
dtgcriminattt: " Sodaits de Merton tenent unum mesBuagium cum quadiaginta 
et quinque aciis terrae et qulnquafpnta sol. annui red<Utus in villa et in campo 
Cantabri^ae ... ad hagabulum et langabulum iiij s. et x d." (R. H., ii, p. 360. 
For other records of the same sort see tUd., pp. 360, 361, 370). 

* Coapa, Cambridge, i, p. 23%, a. 1483; £7 ts. 3ld. to use Cooper's figuna, 
about the Kime as in the Domeaday era when it was £7 a »iu ad. (ibid., i, p. rS; 
D. B., i, L iS9a). Fw this subject see Maitland. Ttwiuhip and Borouik, p. 70. 
Domesday calla nearly every burgage rent, at Cambridge and dsewhete, gsbulum 
or langabulum. 

* In the list of hi^ gable raitsini483 (Co(^>eT, Cafli6nd|e, i, p. 18), the amounts 
run from id. to 15s. for sin^e tenements, but the last had ' lands ' connected 
with it 

■ Vmiiams, Dtnbigh, p. 306: " eadi of the burgesses . . . shall render . . . 
jraatly id. ... on acooont of bouBCgable for cadi trf the burgages." From 
chartat d ^83-90. 
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Bootham and other suburbs,^ and Bury Saint Edmunds,* where, 
however, the payment was remitted to him and his heirs who 
bestowed a tenement in frank almoin.* Hawgabte was in use 
also in Ipswich,* Maldon in Essex,' Bedford,' and Hertford.* 
It is noteworthy that hawgable is confined to the older boroughs 
of the Danelaw.' Denbigh in North Wales is an apparent 
exception. Denbigh was, however, a created borough, and its 
f oimder was a de Lacy, whose name is Danish and whose fellow 
Lincolnshire men probably took the name with them to the 
Welsh marches from their east Eng^h home. 

Landgable, the commonest name for the burgage rent, was used 
in almost all the rest of the older English boroughs, and in these 
it was not applied to land in the conunon fields, as it was at 
Cambridge, whether such lands were or were not coimected with 
particular tenements. Domesday constantly uses landgable, 

> Wddrington, AnaUda Eboraceima, p. i3i : tenements were ' hdd of the king 
\ty houaegaUe,' a. 1386--90. A cbaiter of Heniy n, gnoting laodi to St. Peter's, 
uaea the some name: " et eisdem tenis . . . do . . . consuetudines . . . ezcq>to 
meo huusgavd, tAnto videlicet qu&ntum eaedem nunsune dedenint " (C C R., 
ii,p.43g). Andagain: "concedo . . . temm in Usgata (OusegateJ . . . quietam 
&bhuuBgavel"(tUd., p.43g). rffnunseemitorcfer to land only, but it very i«ob- 
nbly means both the lands and houses in Oiuegate. 

> Dugdale, Monasticon, iii, p. 114: tenements were held " per annuum nddituia 
vocatum Had-go velle. ' ' 

* SiittiA,MemorialtoSSt.Edmmid^s A}^>ty,\,-p.yay, " quando aliquis ddegabat 
terram burgBSii in elemosinun conventui . . . terra iUa solebat de cetera tsat 
quieta de haggovele." The monks coiild wdl afford to excuse a payment of a 
[aTthing or a penny. See also C. A. D., ii, pp. 114-^135. 

* C. A.D.,a,^. 17G: a grant saves " the King's service of id. mf fcidgiifruiwm." 
In anotber giant {ibid., p. 180}," the king's service, viz. AajfoiNfiMii" is saved out 
of the chief lord's rent. 

* C. P. R., a. 1403, p. 308: " rent of assize called ' hadgaveL' " 

* Records of the Corporation of Bidford, pp. lot-iia. The name thtfe is 'hag- 
aUe.' The hawgables of the Records are owed to the corporation, run fnMU 3d. 
to 3B. 4d., and land, site of hoqMtal, etc, all owe these rents, and probably con- 
tinued to owe them, though they were even then ten yeais in aireais. See also 
C.^.D., i, p. 9. 

* Robert Cluttecbuck, The History and Antiquities of the County of Hertford 
(1815-37), ii, ^>p., p. t: " est ibidem quidam redditus assiai qui vocatur Haganel " 
ilemp. Henry IV). 

■ At Bodmin in Cornwall, and possibly in othei bwou^, there was an approxi- 
mation to hawgables. A few ' andent tenements ' were still paying ' High Rents ' 
(haw rents) in iSjj {PoriiameHtary Papers, 1S35, zxiii, p. 447). 
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or infrequeDtly gable, as a name for the fixed rents in the bor- 
ot^hs. In 1103-15 * there was compiled what may be called 
an expansion of Domesday for a single dty, Winchester, the old 
West Saxon capital. This, the Liber Winton', follows much the 
same plan as Domesday in giving the conditions of rent, customs, 
and holdership both ' T. R. E. et modo.' The landgable is a 
constant feature, though not every tenement is charged with it, 
and is of varying amount, from five to thirty pence, many rents 
beii^ each six pence.' The customals of the older boroughs 
seldom make any reference to the biu:g^e rent; it is of small 
avail to look for landgable in them. Grants of real property, 
however, use the expression frequently, as at Gloucester,* where 
the bailiffs rendered accounts de longabttlo,* Bristol, where John's 
charter recognized it,* and Bath.' Waterford knew the land- 
gable,' so too did Cork,' the term being no doubt borrowed from 
Dublin, where it is found in John's charter ' and in the records 

■ J. H. Round in The Victoria History e} Uie Counties tff En^and: Hampskire atid 
atiaerfWigiU,l,p-S»7- 

' StKD.B.,iv,pp.s33tlseq.,B. i to iib. Tbeusiwlentiy nms: " A. tenulti 
doamBxT.'RJE., reddentem vid.de Uu^bulo, modo tenet B." who pays the aante 
cuitCMiu and bo on (f. 3). Domui is the commoii name for messuage, sometimet 
terra. At times the landgable is meaticmed thou^ not its amount; at times the 
Undgable m^y be contained in the amsvetudiiKS, m " modo tenet G. . . . et 
leddit langabulum et alias consuetudines " (f.j); the hcdder T.R.E., rendered 
diatoms altue. One buigesa " fadet consuetudines eicepto langabulo " [f. 7). 
Another " tenuit i temrn . . . et dabat laugabulum " (f. 8b); the referentx may 
be to land with no house thereon. The ImiIm^ of Winchester has the landgable 
from " xzi domua supra fossatum " (f. g). These rents are somewhat high when 
om^iared with those at Cambridge and other (dder borou^ts. 

' Stevenson, Records of Gloucester, p. S3; " ijd. for ' longable ' "; the term occurs 
in another grant of the same period (ibid., p. 83), in two grants dr. a. laao {ibid., 
pp. 103-104), in four grentscw. 1230 (ibid., pp. 140, 141, 156, 157); the landgables 
run from sfar. to 3d. 

* H. M. C, Stp., 12, ai^., pL 9, p. 4JO ((. Ed I). 

* Nichob and Taylor, Bristol, i, p. g6, dr. a. 118S: " by landgable service." 

* King and Watts, Records of Both, pp. g, n. 5, zvi (a. isiS, 1350). It occun 
In two grants; the amounts are 5A. and 6d. respectively. Cf. Winchester. 

* C.C.X.,i,p. 158,0. 1931; H.M.C.,A«f., io,app., pt.5, p. 316: "shall . . . 
p*y his . . . kMigable to the balif " (custamal). Ibid., p. 319; " the Kings chief 
lent, called Longable." 

* C. C. R., i, p. 267, «. 1243. 

* Walsh, Dublin, i, p. 379; Gale, Corporate System tff Ittiamd, app., pp. i-iv; 
all land within and without the walls is held " in free burgage, and by the service 
(rflandgaUe." 
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of transfer of communal realty.* At Dublin, and possibly at 
other cities, there seems to have been confusion between the 
rents and the landgables due from messuages of which the dty 
was chief lord, leading to complaints by the citizens of bdng 
overcharged, followed in turn by efforts on the part of the cor- 
poration to limit the size of both a messuage and its landgableJ 
At Oxford the landgable seems sometimes to have been very 
high for a borough of its character, at least in the thirteenth 
century. On the other hand very few tenements were liable 
to this rent, unless the Himdred Rolls have omitted much.* 
At Norwich the landgable was low even for an East Anglian 
borough.* At Gloucester its incidence and amounts were the 
subject of a careful compilation.^ At Chester landgable was one 

> G&beit, Rteords t^ DuMin, i, p. 93, a. 1361; " land . . . esche&ted to the d^ 
for DoapaymKit of luidgable [01 thirty ycaia and \q)waixls." See also ibid., p. 95. 

* These records ate, however, too late in date to be of much aHnparadve value. 
Hie coipontioD tried to prevent ccnfuaion by ordering that the coUectw of the 
landgable should not collect the rents (GUhert, Records of DybUn, I, p. ^si, a. 1555). 
In 1546-47 a tenant oomplained that his tenement had to pay " moche more 
lent unto the landgable " than it should " by the old record or roll " (ibid., p. 416). 
The ancient landgaUe in DuUin was low and variable in amount (C. P. R,, 
a. ii79,p.37Q: 3)d-i and the references bdow). According to the laws and usages 
of the d^, in other words its customal, " the extent of each burgage within the 
d^ should not exceed 64 feet (frontage); yeariy landgahle, isd." (Gilbert, 
Rteofds <^ Dublin, i, p. m); one house bad been charged with 5s. to the landgable 
in 1500 {ibid., p. 386), irtiich however was' relysht' (rdeased) to 13d. a year for 59 
yeais. Poubly thelandgablehadriacuasthemeasuageincreasedinsize; pn^Uy 
the landgaUe, the rent, and the record are all confused, for the essence of landgable 
ia fixedness and perpetuity. It may be that causes which possibly had originally 
produced unequal landgables were still woAing in DuUin after the dose of the 
middle ages. 

* R. E., ii, p. 797: " N. de K. tenet quondam domum . . . et debet xxjd.de 
langabulo ... ad firmun ville Oxon'." Another messuage owes 3)d- (>^.i P> 
io3), two Others iid. (p. 797), another half a maric(iUd.,p.S03), two others 34d. 
each (iiirf., p. 799). 

* Stanleyv.Mayiff, etc, fi. 16, »-", 25 (^8 Ed. 1, 1305. "333). There are land- 
gaUes of a farthing, a half-penny, a penny. The last seems to indude the rent of a 
strip in the fields, this is probaUy not the case, however, the appearance arising 
from the form of the record. 

' Cole, Rf^al 1^ Iht Hmues in GloucesUr, 145$. The landgable was low and 
variable, running from one farthing for a " toft with adjoining curtifage " to 4a. 
6}d, bx a " tenement with appurtenances." See the Rental, pp. 45 and 57. The 
lBndg»Nfn were usually due the king, sometimes the Abbot of Gloucester. See 
Stevenson, Records of lie Corporation of Giouctsltr, pp. 156-157, dr. a. 1330. 
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name for the rent of assize; ' the same term may possibly have 
been in use at Lincohi.* In the list of burgage rents which follows 
the references show where the little light here thrown on the sub- 
ject has been obtained, — from a few [niblished records of cor- 
porations, a stray item in the Patent Rolls, a casual reference 
in a grant or deed. In a later chapter (see p. 165) an attempt 
to explain the significance of the facts here set forth will be made; 
for the moment merely the rents themselves will be presented. 
BoTougfi Amount )^BwgaitSgiU Borougk AmmtnK^BtirgageRmU 

AgMdjfcy i8d.' Benrici 6d.» 

Alnwick 6d.-M.6d.* Biddord 6d., lad." 

Altringham 13d.* Bndfoid i6d. (average)" 

Bsnut^de Sd. (avenge) * Biadninch 6d." 

BMh 6d.' Bridgnorth W." 

BedfMd aH-M-yd.* Bridgwater ediiad.** 

* C. A. D., iii, p. 394. A tenement in tlie " great street of Chester " owed 
" to tlie lord eari [of Chester] ]d. . . . as Londgable." GaUe is used also. 

* Rou, Civiiai Laicelma, p. i. According to this author the buigage not at 
Unadn was id. on each messuage, and was called the ' Landtoll Penny.' The 
statement as to the amount of the lent is amect (see C./. AT., v(Ed.n), pp. igSand 
363) tbou^ apparently only a hai^>y guess by the author, no authority being dted. 
It is, however, almoet the only ronect historical statement in his book. If the name 
for the burgage rent be as Mr. Robs tdls us, then linccdn, where of all places one 
would expect to meet hawgaUe, must be [daced in a dais by itself in respect to a 
name for the rent of assize. Ross begins well by telling his readeis that he has not 
found Lincoln's Charter from Henry n among the andent records of the Corpora- 
tion. The charter is, however, printed in Rymer, Foedara, i, p. 40 (quoted by 
Stubbs, Sdta Ckarttrs, p. 166) and H. H. C, lUp., 14, ^ip., pt. 8, p. i. He also 
saya (p. 6) that fifty years after the Conquest the murder fine brought in so little 
revenue that an annual tsjc (on boroug;ha) was imposed in its place. It almost 
seems as if Mr. Rosa's work were not quite trustworthy. 

* Mosley, Tvibwy, qip. viii, p. 3S4. 

* Tate, Alnwick, i, p. 231. 

* Ptuiiamentary Paptri, 1835, xxvi, p. 3574. The shOliDg rent coven a buigage 
and an acre for the same in the common fidds. 

* H. M. C, Rep., 9, p. 311, 3 Ed. I. 

' King and Watts, ilutiicipal Records of Bath, pp. zvi, zvil. 

* Raordi of Ike CorporoHon ef Bedford, pp. $, loi-ita. 
' Scott, Bervki, p. 354. 

■• WatUns, Biddord, p. 13. 

" Juaa, Hitlory of Bradford, p. 61. 

" Ballard, BriUsk Borottgh Charters, p. 46. 

■» C. /. M., v, p. 46, 3 Ed. n. 

«* H. M. C, Ref., 3, p. 3"- 
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Borou^ Amount ^ Burgage SmI 

Cofk ikL" 

Dutmouth 3d.,6d.,etc" 

Denbi^ id." 

Doncaster 3d.,6d.,etc'* 

Dro^icda lad." 

Dublin 3id-.isd-.etc-" 

Dunhevcd * id." 

Dmhun iH to »■** 

East Giinstead 3d** 

Evesham ad.-4ixL* 

FiDcbham lad." 

Gannoc a4d.' 

Gloucester id.to4s. Cd." 

Grinaby 6d." 

' Hovfon] iid., 7ld<'* 
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Borough Amount ofBitrgage RnU 

Bridport 3d., etc* 

Bibtd id.-as.6d.' 

BuitixhMi-Treiit ihL* 

Bwy Saint Edmunds . Jd.* 

Cacmuuthwi lad.* 

Cambridge H.id-.etc.* 

Carfiff lad.' 

Cariiale id.* 

Cailow lad.' 

Carnarvon lad" 

Oiaid lad." 

ChMter id, etc" 

Ooyn aid„sd..etc" 

Coldieater id., id., etc" 

Ctxi^eton 6d (lad. also) ' 

< C. /. M., i, p. >M, 50 Henir ni; ibid., v, p. 67, 3 Ed. □. 
' Bickley, Lim Red Beck of Bristol, i, pp. 1-9. 

> Ballard, BriHsii Borough Charleri, p. 49. 

< Dugdale, Monastiam, iii, p. 153. 

* Daniel-Tyiaen, Charttrs 0} Carmarthen, p. 49. 

* R. H., ii, pp. 360, 361. 370 «f ^OM.,- H. M. C, B»p., i, tq;i- 70, Sol 

* Matthews, Cardiff Records, i, p. la. 

* C. I. It., Henry VH, i, p. 71. 

* QtJtt, Wa^ord, v, p. 119. 
" LewJB, Smnatonia, p. 68- 

" C. P. R., a. 1386, p. ai6. " C. A. D., iii, p. 394- 

" Caulfield, Council Booh of Yimgiial, pp. 579-583. 

" Benham, Red ParchmaU Booh ^ Colchester, pp. 45 tt sti.; C. P. R., a. 1193, 
p. iS. 

" Head, Conation, p. 34. 

■• Caulfidd, Craned Book of Corh, p. z: " by si 
of Bristol render yeariy of tbeir burgages." 

" H. M. C, Rtt., s, H>. 59S-600. 

" Wmiams, Detibi^, p. 306. 

" Tomlinson, Doncasler, i^. 35-36. 

■* Ballard, BrUish Borough Charters, p. 48. 

" C.P. A., a. 1379, p. 379; Gilbert, Rcconb<>fi)i>&(M, 1,1^334,386. 

" Peter, Lawiceslon and Dunhaed, p. 174. 

* Hutchinson, Durham, ii, p. 11, note. 
" Hills, EatI Grinstead, pp. 40-41. 
" Dominicus, Chroiticou Abbaliae de Evesham, p. iii. 
« Ballard, British Borough Charters, p. 50. 
" C.C.Jt., i.p. 378,0. laiJ. 

" Cole, Rental of the Hotats in GlouceOer, 14SS, W- 45-57- 
» C. /. Jf ., ii, p. 114, 4 Ed I. 
» C, 7. if., V, p. ai3, 6 Ed n; £}. B., i, f. 179a. 
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Boreuth Amount of Bwiait SaU Boroufk AmomU cf Bi^gage Rent 



HuntinediHi . 



r. undo'sd' 



I ad." 



Ipewidi id.* 

Leeds i6d.* 

Le^ isd.' 

Lekcstn )d.. etc* 

Lewes av.uiider6d.' 

LicMeld lad.* 

Limerick lad.* 

Ijnooln id' 

ISverpoei iid." 

Llaiidovei7 lad." 

London id., etc** 

Loetwithid 6d.« 

Ludlow id., ad.ietc" 



. led."* 



Uanchester - 

Udcombe Regis 

MomUcutc 

Moipeth iSd.» 

Newcastle iHi ad.- etc.* 

Newport ed. and iid.' 

New Rom lad., ? 3d.** 

Northanq>t(xi id." 

NOTwich W..H."i* 



Okebunpton . 
OsWMtty - 



. «d.» 
. lad" 
. 3id..etc" 
. jd. toaod" 



Portsmouth Id., id., id., 

etc* 



' D.B., i,f. so^a. 

■ Gale, CorfartOe Sytlem, app., p. lii. 

' C. A. D., ii, p. 176. 

' Waidell, Mtmicipai Bistory of Leeds, fqip., | 

* Ballard, British Borough Charters, p. 50. 
' Bsteson, Records t^f LeUester, i, p. 381. 
' D. B., i, f. a6a. 

* Harwood, Lichfidd, p. 3S1. 

* Leuihan, lAwerick, p. 48, note i. 
"• C. /. U., T, pp. 198, 363; Ross, Cififai L 
" Picton, Latrpoal Records, t, p. 13. 

" Farliamentiuy Papers, 1835, zdii, p. 301. 

" C. /. M., Heniy VII, i, p. m6, and others. 

" Ballard, BrUisk Borough Charters, p. 48. 

" LudloiB Ckariers, pp. 60-61. 

" Whitaker, Manchuler, ii, p. 5S1. 

" Moule, Weymouth, p. loG. 

" Somerset Record Society, {PubUaitiotu\, viii, pp. iiof. 

" H. M. C, Rep., 6, p. 5*7. 

<* Biaud, Newcastie, i, pp. 75, 347. 

*■ C. I. U., V (Ed. n), p. 94i PaTUomeHtary Pafvs, 1835, niv, p. 773, 

" Hore, Wexford, i, p. 151. 

» C. P. R., a. 1314, p. 199. 

*■ Stanley t. Mayor, etc., fF. 15, 16, 15. 

* BaUard, British Borough Ckariers, p. 4S. 
■• Tait, MidiaewU Manchester, p. 65. 

» R. a., ii, p. Soa el pass. 

"Z>.B.,i,t. wb. 

*■ H. M. C, Ref., 8, p. 369; Pariiamentory Papers, 1835, nv, p. 1673. 

■* East, Retards ^ Portsmouth, pp. 493-501- 
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Bonufk AiiumUifBtirifii0Sati Berouik AmomU iff Burtof* ^^"^ 
RAtbcod lad' UUtweter iid." 



lad* WtUfngfoid ?id.>* 

RiqrtMi iad.» WalwU lad." 

Rye 3A-M.6d.* Watoftwd lad. ftwobiUy)'* 

Siliibury :.... lad* Wdli iid.'* 

Sdford ud.* Wexfoid lad." 

Scaiboiough 4d. and 6d.' Weymouth id.-ss." 

aaftCTbuiy id.' Whitby sdJ* 

MTd.' Winchdsea id., ad, etc." 



lad." Winchester.... id.,6dJ* 

Smniea iid." Wooditod . av.4d.'* 

Swonb i«L>* Y»nnouth id.(piobBUy)** 

Twmtwi av.fid." Ywi id." 

Tewktainiiy lad.i* Yau|^ lad." 

There seem to be many shilling boroughs in this list, but as 
far as size and trade go they might all be added to London without 
very much increasing its population or its commerce. They 
are new borou^ and their charters commonly state the amoimt 

t Gale, CorporaU Sytltm, app., p. x. 

* Ibid., app., p. iz. 

* Parliamailary Papers, 183s, Jni, p. 3838. 

* Holloway, Rye, i^. 333-316. 

' IL C. Ex»n, The HislDryrfModtmW^kirt.iA, p. 73i. 

* Tait, Mtdwwl MatKhater, p. 63. 

' Bakei, Scarborough, p. tS; C. C. S., i, p. 417. 

* Mayo, Records efShafiaburj, p. 79. 

* D. B., i, f. asia. 

» Tait, liediaeMt MatiduOer, p. 63. 

u Ballard, Br^sh Bereuth Charteri, p. 47. 

■» Ibid.,p. 49. w D. B., i, t. 87b. 

" Bennett, Teutesbiry, p. 331. 

" Moeley, TuUMry, app. iz, p. 385. 

" Hedges, Waaintferd, i, p. 345. 

o WiUmore, WalsoU, p. 160. 

•• H. U. C, Sep., 10, app., pt, j, p. 316, 

i» Ballard, BrUisk Borough Charters, p. 49. 

** Gale, Corporate Syitan, app., p. xvii. 

** Moule, WtyittouiJi, p. 106. 

■■ AtldiiBca, WkUby, p. 368. 

* CM4>er, WmcMtta, pp. 44-53. *»7 " teg. 

" C, /. if., Henty VII, i, p. 35s, 6 Heaiy VII; D. B., iv, pp. 531 el ttq. 

" Ballard, WoodOech, pp. 8, g. 

» D. B., ii, p. iiSa. « C. P. «., *. 1396, p. 308. 

« CanlfieM, Foiitfcif, p. Iz. 
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of the bui^age rent. At Bridgwater the twelvepenny rent is 
taken from a grant, which may be inclusive of a reserved rent, 
a rent charge. The p]ace is supposed to have been and probably 
was a shilling borough. The hal^ienny messuage at Bridgnorth 
was on castle land; its rent was not fi^d by the rents of the 
borough. At Herrford in the Domesday era the rents were less 
than those of the fourteenth century. At Berwick the burgage 
rent was called burgh mail; but Berwick had been part of Scot- 
land. At Durham the term for the rents of assize was landmale, 
at Ludlow the soc rents. 

At Scarborough the f ourpenny rent was for tenements whose 
houses stood with their ends to the street; when the side of a 
house faced the street the rent was sixpence; possibly such tene- 
ments were larger.* Scarborough had another custom in respect 
to its burgage rents, which, as far as is yet known, was unique 
as well as peculiar: he who became chief lord or direct holder of 
ei^t or more messuages and enclosed them in one paid but one 
rent of sixpence for all.* Sixpence was the average landgable at 
Winchester when Liber Wnton' was comfriled; the pamy bur- 
gage rent is of a later date. Both rents and burgage rents were 
higher there in 1103-15 than in any other important borough in 
England.* 

At some of the small chartered boroughs the twelvepenny 
rent lay on the burgage alone: land in the common fields was 
subject to an additional rent of a shilling for each acre, as at 
Llandovery; a shilling for three acres, as at Oswestry; or f out- 
pence an acre for each of three acres, as at Ruyton. At Denbigh, 
while the ordinary burgage rent was a penny, one burgess paid 
fourpence for his tenement, two other burgesses each twelvepence 

* Hu gable l^roD the land ntther than the houK (Brown, YoHulun Ingtiiiituia, 
i,p.i64). 

* Ibid., i, p. 31, lUscwtoin wu dedared in 1350 during the amne of a suit 
between tlie king and the abbot of Citeam, certain of whose tenements Che icing 
had dauned. Tlwre not d^t all tcU (they muat have been coutiguoiis) for which 
the Bbl>ot nodend only ed. aa gable, llie juion said that " the ciutom of the 
botDU^ ia such, that if any buigess endoae in one eight meamages ix- inc«e yielding 
pblage lerendly, be shall yield (hw gaUage only, that is 6d" 

■ To follow the nik they should remain to; rents in the Domesday era aie the 
intheeiaoftheR 
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for theirs, and a third was chaiged with one and fourpence for 
his two messuages, possibly because he was a parson. Doibij^ 
and Gasnoc are the same. As founded in 1353 the town was 
known as Gannoc; > then the Welsh wasted it so thoroughly 
that Denbigh was a new borough. At Portsmouth pepper rents 
were payable from a few tenements; they seem to be the only 
rents in kind due the bailiffs toward the Firma Burgi from mes- 
suages in any borough.* It need hardly be said that the bailiffs 
did not pay pepper to the Exchequer. The existence and reten- 
tion of the pepper rents were probably due to the fact that parts 
of Portsmouth, as the parish of Portsea, had been held originally 
by monasteries, as Southwick, and pepper remained as part of 
the burgage rent. 

By no means all the boroughs of mediaeval England, or even 
all those of this essay, appear in the preceding list, which might 
have been longer were it not that many of the borough histories, 
so-called, devote so much space to Roman fiction that they have 
none left for English fact. It would seem, however, that a suf< 
fident number of the boroughs, especially of the larger boroughs, 
has been enumerated to be geographically representative, and to 
show, both in time and place, the variability of the burgage rent* 

It may be premised that in boroughs which had a grant of the 
Firma Burgi the elected town bailiffs collected the chief rents. 
In the larger boroughs which had no grant of the farm the rule 
was the same, though they acted often for the sheriff; in small 
boroughs the collector was usually the lord's steward or bailiff.* 

I "nie rent wu tiro w*"'lH''fli> for two ftccfs without, and half an tat within, 
the walls. 

* AD Mits of icnta in kind, u hois, cloves, etc, are payable from tenements 
in some boiooghs, notably Ldccster, but they are not buigsge rents. 

■ This rent was the cwly burden on the tenement aacpt the caaes pKviously 
menticoied where each burgage hdder must find a man to defend the borough at 
Doibi^, and that of the burgage at Livopod which had to provide stable for the 
lord's tuxses. To these must be added another, a messuage in Chester whidi was 
obliged to find a " judicator yeariy in the portmote of Cheater " (C A. D., iii, p. 35a, 
94 Henry VI). 

< C. C. R., i, p. 37S. At Gannoc in iija the burgage rent must " be paid eadi 
year to the king's bailifi." 

At Bury Saiut Edmunds ooe tenement paid " )d yearly to the provost of St. 
Edmund's for Hadgovd " (C. A. D., U. p. a»4i, whOe anothcz paid the same rent to 
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At Einsale, which had no grant of the farm as far as evidence 
shows, the town bailiffs were the collectors,' and at Liverpool, 
whose Finna Burgi was intermittent, being granted for short 
terms at varying intervals, the bailiffs collected the burgage rents 
and paid them to the Earl of Lancaster, lord of the borough." 
Bm^iages are fomid lying within the fee of the castle; in Norwich 
at least the sheriff of the county collected their rents.* Now and 
again a borough which could show no grant of the Firma Burgi 
reasted collection of rents by the lord or his official; thus did 
Barnstaple * and Petersfield.* 

Default in payment of the burgs^ rent for any con^derable 
period entailed forfeiture of the tenement to the community, 
if the borough was ' held in chief.' * In boroughs which had 
no grant of the Firma Bui^ the lord might seize such a tenement 
as a matter of course, though in some their charters provided 
that teiuintless tenements, that is those which paid no rents, 
should be taken by the community.' It seems that in the older 

the sacristan of the abbey {SM., p. 335). The reiutt was the same; no doubt SL 
Edmund got the rent 

At Weymouth the burgesses paid thdr rents to the abbot or his representative 
(Moule, WtymtnOt, p. 17). 

At Pontefract, " quum pietor [ 7 piaepaeitus] pacavcrit domino firmam burgi " 
(not a fee-farm) "... cemovebit ilium dominus et ponet quemcumque voluerit " 
(H. M. C., fUP; 8, p. 370)1 but the buigesaes shall be {Hderied, " si tantum dare 
vohierint quantum alii." 

I Cax^dA,CetmcUBMk<^KinsdU,p.\xxxv. All the revenues of the town were 
accounted for befcse two dected burgesses. If the two woe ne^igent the Eaii 
of Desmond acted as audita. 

* Picton, Liverpool Records, i, p. 7- 

* Stanley v. Mayor, etc, f. 34. 

* H. M. C, Sep., 9, pt I, p. 3r3 (to Heniy IV). 

* Atdteaon, Cait ^ fab Borou^ itf PeUrsfield, p. 15 (I. Hairy Vm). This 
botou^ had been paying a fe«-fann rent (at least that is what the burgeaaes thought 
it) <rf £7 rs. id. to its lord, the Duke of Buckingham, and had acted in all respects 
as a Teal corporation; thai there came a change (rf lords, the Duke having been 
attainted, and conflict aroae between lord and borough over the rents. The bur- 
gesaeg could produce no proof of their assertion that they hdd the town in fee, and 
lost thciT case. 

* See H. M. C, Rtp., 10, app., pL 5, p. 316: " And that it be lawefull to die 
baDif ... to have an action ^ dette agaynste hym that is aoo behynde ^ pay- 
ment of the hngable]." 

' Hoaley, TuAwy, p. 384: " if it shall h^ipeo that any burgage be enq)^ and 
void bqrond one yeat and a day, that the other burgesses shall answer for the rent 
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boroughs such forfeiture was not strictly enforced, probably 
because the rent was so small. Sometimes collection of the gable 
appears to have been neglected for years and then often forgotten.' 
It is probable that at an early date most of the messuages in a 
borough paid landgable or burgage rent.* It is certain that in the 
Domesday era many tenements paid none,* while in the period 
immediately preceding the Reform Bill the only tenements 
which paid chief rents were usually the fag-ends of boroughs.* 
This result came mainly from division of the original messuages,* 
for the records show very little extension of the borough bounds 
during the mediaeval period.* 

^ the ume u of others, together with all service, aeoilai eiKtion, and demand 
to tree buigages bdongiiig." Cfaaitcr to Agudsl^, f. Henry m. It U inqdied 
that the commonalty u now the chief Iwd of such ft tenemenL At Uttoseter the 
chaitci left no ground for doubt: b burgage that nu empty fw a ycai fell to the 
buige*a«s, who look it, pud its rent to the loid (Earl of Derby) and made thdr 
profit of it; thekHd rcsoundng furtheidaim tbereto(t6ti.,pp.385-3S6,36Hauy 

m). 

At liverpool, in the intervals between grants of the f^nn to the burgesses iat 
short terms, the bailifis accounted to the lord (Eari of Lancaster) for the lents of the 
burgages, empty or otherwise. The origiiial number tA messuages was i6S, aad 
it remained at this figure till 1638. If every tenement paid ita rent the sum would 
be £S Sb. In 1396, it was £8 7a. 6d. (Kcton, Literpeel Records, i, pp. 7-8): 
in 1337, all wa« occiqned, for the rmt wis £8 8s. {ibid., p. 9). In 1346 it was £S 4s. 
iotd.+i4ld.+6d. (tMii., p. 13), tfaou^ why i4ld. for i-^buigageg aiid6d. foe) a 
burgage should be sepaiated from the main amount is not ^iparent These records 
show that the lord in such boroughs as liverpool lost the rents ol en^y messuages. 
Tbey all refer, of coune, to oiipnal burgages on which lay the burgage rent. 

' See R. H., J, p. j5, where action was taken by the burgesses of Cambridge in a 
case where payment of Xagdbuhim had not been made for ten years. This, when 
the teikement had a tenant, is not forfeiture but it b rather a seizure for debt; 
the name forfdture is not suitable as it conveys a different mraiiing. Sudi a thing 
as a tenement without a lord, other than the boiough lord, could hardly exist 
in any of the larger borou^. There mi^it, however, be empty messuages any- 
where; in the small boroughs their chief lord was commonly the lord of the borough. 

■ That every messuage must pay Its Und^ble was certainly the case when a 
borou^ was created by charter. 

* See A B., i, f. 189a «< fats. 

< Edward Ponitt, Tlie Vnrefomtd Batae ^ Commons (1903), i, pp. 33-41. 

* See in respect to this subject Stubbs, ConsUtuUenal History oj fnfioMiI (1880), 
iii, p. 4S3' 

* Forgetfulneas in the cdleclion td the burgage rent, though it had the ultimate 
effect ol cauang the disiqipearmnce of original burgages, was of small n 
late In our period. 
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Two courses were commonly open to a burgess when he divided 
his property; he might divide the burgage rent or continue to pay 
it himself. The latter coiu^e would leave the alienated part, 
now another messuage, free from any landgable,* In most of the 
shilling borou^ there seems to have been no option ; the bui^ge 
rent remained at twelvepence regardless of division, though in 
a few of these towns there is evidence that the first course was 
sometimes the one followed.* These charter-created, twelve- 
penny, baronial boroughs, however, are not typical of English 
urban tenure; some of them are un-English in various ways, 
and they are of small importance in every respect as compared 
with the older boroughs on which no charter conferred the 
burgage tenure but whose charters found the tenure there; 
they are the boroughs of England whose tenure forms our sub- 
ject. In them all sorts of processes seem to have been at work. 
Nothing prevented a burgess from dividing his landgable as he 
divided his messuage, and sometimes he did so. By the time, 
however, that divisibility reached an important stage in the 
boroughs, the burgage rent, low enough at the start, even as 
low as or lower than the miniTTHim coin of the realm in some 
cases, had become so small a fraction of the worth of the tene- 
ment that it seems usually to have been allowed to remain on 
what was left of the original messuage.* 

> It is, of cmme, pocsiUe that in the tAAa borougbs tlieie were tenements wUch 
had never paid UudgaMe And idiich had no lords but their hcddeis, free allods as it 
weie. The practically uuivenal prevalence of overiordship during the later Saxon 
period, intensified after the conquest, would make the number of such te ne ments 
n^^Ue. 

* The dwrteis to such boron^ forbade increase above iiA.; their records 
show no decrease below iid. There are eicepdons, as at Salisbury (Eoare, Hiitcry 
of iiedtn Wiltshire, vi, p. 73B) idiere " predicti dves . . . dicunt . . . quod 
. . . teneat unusquiaque auum Eibenim tenementum . . . reddendo . . . epis- 
oapo ISorisbiriensi] ... pro plena pUcea duodedm denarios per annum, et qui 
plus vd minus tenucrit secundum eandem quantitatem reapCHideat [ho omnibus 
servidis." At Liverpool in 1346 (Picton, Lherpool Records, i, p. 13) the bailiSB 
accounted for the rent of " one burgage, the Sth part, end i6th part of one bur- 
gage," i4ld. This shows that as the burgage was divided, so was the burgage 
rent, tot ijd. is the correct proportion for A of a twdvepenny burgage. At each 
tA these boroughs, therefore, the buyer of a fraction of an original burgage naa 
reqMWsiUe for a proportioiul share 1^ the rent 

■ Where there had been a change of hdders the term original burgage would be 
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Though there is great variability among the older boroughs, and 
though the rents of all are low, it seems that the landgable of 
the andent boroughs of the south and west was in general slightly 
higher than that of those of the north and east.^ The gables 
at Winchester about 1 103-15 were fairly constant and fairly 
high, and most of the tenements owed them.* At Cambridge 
in 1086 the rents were lower on the whole, they varied more in 
amount, and prt^rtionately fewer tenements owed them, 
though the amount of the landgable did not change throughout 
the middle ages. Gloucester resembled Winchester to some 
extent while Bristol and Dublin more nearly resembled Cam- 
bridge.* 

only rdative; oae part would be u origiiisl as anothtf. PoesiUy some nKssuaga 
were never divided. Cugtom and tradition, however, uiually settled on one part 
aa the ' capital Baasuaga.' 

' London is iududed in the latter daas; the Aniing borougha arc id neither. 
No attempt will be made here to separate the older borougha into dasKS according 
to size of ori^nal landgable. Foi this see, howevn, p. 165. Sec(»daiy influences 
bad aSected the bcHOUghs of north and east. 

* For Winchester sec LOer Winton', B.iel teg.; tor Cambridge, D. B., i, t. iSga 
and R. H., ii, pp. 3^6 tt teq. 

* Thouf^ it may be taken as a matter of coune that the landgable never in- 
dcaaed with the incteaae of mesniagcs, sometimes the fact Is (Uiectly stated, u in 
the following extracts from a charter of Henry I giving lands to St. Peter's at Yoil: 
" Et eisdem tenis . . . do ct confinno easdem . . . coosuetudines . . . excqrto 
meo huusgavel, tanto viddicet quantum eedcm maniure dederunt, ante quam 
fratres ejusdem boqiitalia cas habuerunt, ne propter numerum domorum et hoo- 
titmui idus leddant " (C. C. R., ii, p. 439). Nor might it be decreased, for the 
custom at Scartx»Dugh which allowed him who enclosed d^t or more messuages 
in one to pay the landgable d but (mk messuage f w all seems to be wholly ezc^ 

In Bmy Saint Edmunds only ' certa taiementa ' were hdd by ' hadgovelle ' 
(Dugdale, Momutiam, iii, p. 134); there is no evidence for divided rents here, 
it is all for the other course, and the monkish annalist of 1175-1100 laments that 
" tense autem illae, nunc tempore, in tot partes divisae sunt, quod viz sdtur a quo 
nte census dari debet " (Arnold, Utmonali of Si. Edmund's Abbey, i, p. 303). 

At (^oucester the rent seems to have lain on the land lather than on house and 
land, for a certain tenement lies in decay and " pays nothing by year " though the 
holder must still pay his landgable (Cole, Railal of Ike Hoiaet in GtouctOtr, p. 5). 
Vet a piiOT had " neidy built two tenements . . . and he renders therefor for 
landgable" ((Mf.,p. 7). One tenement in Gloucester rendered isld. as landgable; 
it was divided and each holder thereafter rmdered iild. (ibid., p. 55). 

At Winchester probably the landgable was divided with the divided tenement 
and consequent erection of new houses; " B. fedt tupra iUam tetiam L dtwnum 
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In all the older borou^, to summarize the extent and situation 
of the burgage rent, there were tenements which paid no land- 
gable, even at the date of the earUest records. In Wnchester 
these were a minority, elsewhere as a rule a majority, which 
grew with the growth of the borough (the rule for the rent beii^ 
its retention on some HtirinUng part supposed to represent the 
original tenement) until the rise in values and prices made the 
retention of the landgable, which was probably never more 
in some boroughs than a sign or symbol of lordship, a matter of 
its significance and not of its worth. Whatever the case in the 
beginning, eventually the greater number of the tenements 
paid no burgage rent whatever, and many original burgages 
simply faded away. Freedom from the landgable, however, 
made no difference either to the tenure by which the messuage 
was held or to the status of the holder; he was still a burgess 
and held his tenement in free burgage.' 

In the older boroughs the ' lands ' in the common fields seem 
to have borne no rent at all. Probably at one time most mes- 
su^es, as the word was commonly used, would have their om- 
nected acre-strips; the burgesses were mostly farmers. Probably 
the amounts were not very unequal, and the messuage may have 
been considered as consisting in part of these lands, with the 
burgage rent covering a burgess's whole tenement. When 

quae nee fuit T. R. E. Modo tenet earn O., . . . et reddit re^ sd. de Ungabulo " 
(LAtr WiHlon', f. 7b). Neariy all the entries in liber Wnton', however, use domut 
and not mtsauitiitm or lenemetUum; most domut p«.y landgable. As the sum of the 
landgable was not increased, diviaion of the rent is probable. 

In direct contrast to the custom at Winchester, at Oxford, according to the 
wituew ai the Hundred Rolls, only one tenement in thirty-five, or thereabout, 
was liable tn landgable (R. B., ii, p. 797). Either the records omit much, or met- 
luages had been joined and tbeit bui^age mts as wdl (the relatively high land- 
gable »q)ports this view), or the dead hand held many tenements and thdr 
landgabies therewith, for such a condition, though infrequent, waa poaalble. (See 
C. Gross, in Awtricim Bittoriail Seriem, July, 1907, " Mortmain in Medieval 
Boiou|^") 

' The tenn hurgeas is rmfatrA to the freeholda till the lata pan of our period. 
Extension of the term to all in-burghen waa <rften conten^Nirary with leas of am* 
noted political privileges, like cztcssion of the banchiae in the later Roman Empire. 
Tenants at will and termors were not burgesses in the early part of our period; 
" observe that audi tenements only are free as owe neitber service nor rent to any 
Mke " (Boys, Saxdmek, p. 533), 
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mobility had destroyed equality, the rent, relatively unimportant 
at almost any time and place, would be regarded as lying on the 
part whose ownership was apparent, the burgage of later days 
within the ditch or wall.* 

The part of the original messuage which was supposed to 
represent the whole, and on which the rent of assize rested, 
seems in many cases to have been called the capital messuage, 
chief tenement, or chief house, the first term being the oldest; 
the corresponding landgable was often called the ' chief rent.' 
At times capital or chief may have been used because of the 
size of the messuage; in the later part of the period because 
a tenement might have smaller tenements thereon depending. 
In the earlier part of our period, however, the name seems 
restricted to the first sense alone, as at Pontefract,' Leeds,* 
and Scarborough.* 

The capital messuage seems to have been likely to decrease 
in size in a growing borough,* the name still remaining with the 
remaining part.* Rent-charges seem to have lain oftener on 

' Arnold, Memoriali of St. Edmaiit Abbey, i, p. 303. At one time Cambridge 
had rents both on houaea with theii lots asd on landi, ' hawgable and ''"dpNi* '; 
in the last conipilation the land rails disu>pcaicd. Some of the cJiaitend and 
cteated bwoughs had a aqxtiate rent for each pared of connected land. 

■ H. M. C, Rep., 8, p. 369. From Roger de LsQr'a charter (enJwdyiog bnighal 
cuttom) of 5 Rich. I. The lame privil^es were gtmnted to those who bdd parts 
of tofti ta ta those who hdd whole tofts, but " liquis habuetlt pluiea domoa in 
tofto mo et locaverit eas " the ocoq>ants must pay 4d. a year for leave to trade. 
However, " qdincaiatalidomomanserit quietmeiit ethliersicutburgensiieaflet" 
Pcivilegea of this sort were not restricted to any one messuage at Chesteifidd 
(Yeatmau, Ricordt of Cketterfidd, p. 40}. 

■ Warddl, Lads, ipp., p. iv. 

' Brown, Yoriskire Inquuitiotu, i, p. at. This is the prevlougly quoted case of 
the enclosure <rf the eight messuages by the abbot of Citeaux. The abbot had 
seven other messuages " iriiere the capital messuage ... is situate," and every 
messuage was an original holding, paying its landgable. When the seven ceased 
to pay landgable, tlie eighth which ^iU paid it was the csi»tal messuage. If a 
hdder of any one of the eight mcssuagei had eudoaed seven othen, his nvnuagc 
would have become ' capital ' as the othen ceased to pay landgable. 

* As at Wycombe where, I. Henry m, Adam Carter granted " a part of his 
capital messuage" (H. M. C, Rep., 5, p. 560). 

' As at Iicicester when in 1186 rent-hens weie granted from " the chief mes- 
suage which oncewasW. of B.'s"(Bateaon,JbcanIf0/ZsteM(er,i, p. 389); the name 
of the former holder dings to the place just as it does to mat^ a homestead In 
modem days; the messuage is stiU capital. 
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capital messuages, an economic condition which perhaps is only 
to be expected, for the buyer of part of an original tenement 
would naturally prefer to get it unencumbered. Also he might 
wish to raise money on his purchase and could do so more easily 
if there were no previous burden thereon. If the capital mes- 
suage gave sufficient security the rent-charge would thus be 
thrown back on it.' During the later part of oiu- period, 
and in London at an early date, the term capital messuage 
seems to have another meaning, the dwelling-house of one who 
holds and leases other houses; except in London, however, this 
is alternative to and not exclusive of the older meaning.* The 
chief importance of the ca^ntal messuage lies in its greater ten- 
dency to inalienability in boroughs of restricted devise, its 
connection with dower, and, though beyond our period, in its 
connection with the parliamentary franchise.' 

' See Bateson, Steorit aj Laatler, i, p. 1S3. The capital meamMge may often 
have been more valuable than the avenge tenement and thus have afftmled gnaUr 
ucuiity for a loon. At Scarborough John Ouhtred's oftital messuage was worth 
40B. a year; the greatest value of any of hk other burgages was 341. and their 
avenge value about 53. (Brown, ForjbA>re/)HruMili(>>u,iii,pp.gT-<)3; thesi.,etc., 
are rents, but not burgage loiti). 

At Norwich Itmp. Ed. I two tenements were cxinveyed by various bolden to the 
E^'ian Minora (Minor Brothen). Hiey were original tenements owing each a 
penny landgable. Two burgeases pledged theniselves to pay this gable to the 
brm, and each placed a mt-cbaige of a penny on bit capital messuage with that 
object (Stanleyv.Msyor,etc,f.i5); in this ea*e it seems that, when a tenement 
was grasped by the dead band, it escaped every financial obligation. Sometimea 
the term may refer to sice alone: " one aqiital messuage . . . in . . . Norwidi 
. . . and . . . sis . . . small messuages " [.ibid., t. 47). 

Tliere seems to have been a desire to ke^ a capital messuage as near the family 
as poMible. See Frost, BttB, p. 46, note; Swinden, Yarmouth, p. 804. 

* SeeC..4.C, i,p.i93; iMd., i, p. 176, 19 Ed. IV,"achief teoeinentwitbdoie 
and two teneoients adjcnning," both in Londtn; H. M. C, Sep., 11, app., pL 3, 
p. 161 (Lynn, 6 Henry VI), a " chief tenement [which] has different tenements . . . 
under one roof, pertaining to ... the said chief tenemmt "; C. I. M., Henry VII, 
i, p. toS, " a capital messuage ... m the suburbs of Cdchester, three renten 
thereto adjacent "; ibid., i, p. 304, 1. Henry HI (London), a ' chief house ' with thir- 
teen shops. 

■ See Stubbs, CttHttUuUonal Hiitory of Bngtand (iSSo), lii, p. 453. 
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Rents and Sales o? Messuages 

What was the actual worth of the messuages whose land- 
gables, when they paid any, seldom exceeded a penny or two- 
pence, in the older boroughs at least P Unsatisfactorily for us, 
though probably not for him, the burgher of the twelfth, the 
thirteenth, and sometimes later centuries seons seldom to have 
transferred a t^ement without retaining a peipetual rent in 
addition to a smn paid down. The feudal idea of holdership 
may have influenced him, or he may have wished to retain the 
right to escheat, a possibility of some value in boroughs where 
freedom of alienation was restricted. Where the rent retained 
is only nominal, as a rose, a clove, or an arrow, the sum paid 
down may be taken as the price of the tenement, but in such 
cases the records often forget to state what sum was paid, or 
whether anything were paid at all. Records of sale simple 
show prices varying from 4^ marks for a shop in Bath to £90 
for a messuage in London. The appended illustrations of simple 
sale, though few, show how disproportionate a ratio existed 
between the value of a tenement and its landgable, especially 
when it is considered that probably in every case the messuage 
in question was only a fraction of the original tenement.' 

> Hie lacts connected with one of the Norwich meuuagea show how quickly 
realty oould be tmufeiTed in the boroughs. On July ag, J. granted it to Y. for 
£40; on August 4, Y. granted it to A.; CHiAuguBtg, A-giantedit to J., thcorigiiiAl 
holder, for £41. The grant of a. taiement for 3s. at Londcm ii quoted to Bbow how 
hide value a tenement might have; that at Dartmouth, made by a chaplain's 
daughter, ia too amall to be rqueaeutative. The terms of the last London grant 
were peculiar: " 343. a year for six years and 10 marks a year for the f<dlowing 
twenty-four years. " 

Records of giants where the gnmtor retained a rent exist in luge numbers, 
lllus in 1118 the king granted an escheated tenement in London to William Marshal, 
Earl of Pembroke, and the eaii sold the house almoat at once for no marks, retain- 
ing a rent of ». la: one hat (fiapeUtmi) at peacoc^'i leathers; the chief lord's service 
of Sd. was saved ss well (C. C. R., i, pp. 74, 79). 
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Bvrutift SaUPria 

B&th, c. 1430 4i nuAs.* 

Bridpwt, (. Edward I 14 miAt.* 

Canteibucy, 140a 100 maiks.' 

Dartmouth, I. Edward I isa., 10 maAs.* 

Hythe, (. Edward m 10 maAs.' 

Keufig, ia7»-7g ws.* 

Ldcestcr, 1198-99 £aa? 

London, iiS9-g<S £90.* 

Do., 17 Ed. I 38.* 

Do.,i9lUcfa.n £74s.+i4omBAa.'* 

Norwich 40 marks." 

Do., 1187 £43." 

Do., 1313 ijs." 

Reading, 19 Henry VI iie." 

Do., M Heniy VI fao." 

Rom, 1385-86 S3*- 4d-'* 

Rye, 3oEd.I 6 marks.'' 

Do., s Henry V £7 roa." 

Do., 5Ed.II 7 maAs.* 

llMnibiuy, t Heniy VI 10 maAa.'* 

Westmdue, 5 Heniy ni la marks a year for life 

of grantor." 
I King and Watts, Steordi ofSclh, p. xvL 

* H. M. C, Rep., 6, p. 481. 

* Ibid., 9, pt 1, p. i6g. 

* /W., s, pp. 599, 6ot. 

* Ibid., 6, p. 513. 

* Chuk, QirtM (Sanwrg., iii, p. 539. 

' Batestn, Rgcords ^Latt^tr, i, p. 395. 
•C.^.Z).,i,W)- 167-168. 

* Ibid., i, p. 187. 

" H. M, C, &#., 9, pt 1, p. 7. 

■> HudBonandTtngey, Aeiifdf (ifiiriinrifA,!, p. 357. 

■ thU., i, p. 333. 

" Stanley •. Mayo*, etc., L 3r. 

•* C. A. D., i, p. 67. 

'• Ibid., i, p. 70. 

•• Ho», Wesford, i, p. 153. 

w H. M. C, Sep., s. p. 503. 

" Ibid., 5, p. 514- 

■• Ibid., s, p. 505. 

■ C. ^.D., I, p. loj. 

' Ibid., i, p. 134. "J. leM. imdertakes. . .ukogas Harinei Uvea , . . to 
pay him 11 maica yearly . . . ; and in return M»rf«*tt leleues to 1e M. the tote- 
ment he held of him for Ufc." 
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Perhaps a clearer idea of the discrepancy may be obtained 
from a comparison of the burgage rents with the rents in the 
boroughs. Early records of rents simple are not so abundant 
as might be supposed, for till a comparatively late period the 
burgess seems to have had a great aversion to this sort of rent, 
though he regarded it more favorably than he did a sale simple. 
He usually wanted something beforehand, or he transferred 
under feudal forms, and the tenement so granted was commonly 
inherited by the grantee's heirs. Furthermore the earliest 
rents were not rents of houses as the term is used today, but 
rents paid out of houses. Such rents were usually heritable, 
perpetual, and subjects of commerce in themselves.' Rents 
simple can be found in the following list from 6d. to £4 ; perhaps 
an average would lie between 53. and los.* "Hie list is intended 
to be illustrative, but not eidiaustive; it could easily be greatly 
lengthened. 

Berimth Raa SimfU 



Berwick, 1333 338. 4d.* 

Bndgmta, 4 Heniy VII av«sge i08.» 

Bric^jort, S3 Henry m i6d., 8b.» 

Do., 19 Henry VI 13B. 4d.' 

' "nie same cxmditioiu held in Ganun towns. See Amold, GhcAmUc Aw 
Ei^ntlmms, id MCtJon, espedally p. 57. 

* A rent of 11 nurki seenu ezcessve at luch & town as Westmdne: there is 
poesibly confusicra in tlie record, or more than one messuage is induded. At 
Leicester neariy every house paid capons or liens in addition to money; some paid 
hensaloDe(seeBate8on,S«:onbo/£«K«ri(r,i,pp.38i-396; ii, pp. 300-203). 1^ 
lad. rent at New Ross b as low as rents went there. It was due {ram a school- 
house, but the eait had stored his hay therdn, gaining a bam but losing his rent. 
The rent of los. Sd. at Qifonl was not indusive of all the consideration; " meat 
and drink . . . whensover she shall lequiie it " must be found the lessor. 

Where in the above list a sin^c rent is given it is someUnKs the only rent simple 
to be found in the sources quoted, but in most of the illustntioQS it is an average 
roit. Whoi several are given for one town they are the lowest and the highest, 
with at times one or more to show the average. He diSerences were great between 
different towns, and between rents in the same town, differences which were not 
always due to the desiiainlity or size (for size of the messuage see p. 100) of the 
tenements, but in part at least to the fact that many of the leases were betitable, 
especially IboM made by the mooaaterkt; the dead hand was sure but it was slow. 

■ R. B., ii, p. iM. • C. /. if., i, p. S31. 

< Scott, Btrwiei, p. 351. ^ C. A. D., i, p. 531. 

• C. /. U., Henry VU, i, p. 165. 



Cg.lzc.byCoOgIC 



BURGAGE RENTS 83 

Baron^ RtntSimfle 

Briilol, 7 Heniy VH io«.> 

Cunnuthen, 1975 £6.* 

Candiridge, 13S6 10a.' 

Catliale, iHeniy Vn 6s. Sd. for 3 tenements.' 

Colcbeater, f. Ed. m «!.-«•. 8d.* 

Coventiy. sEdm 4(».* 

Dover, ia86 3». 6d.' 

Dublin, taSo-flo 6^.-40^.* 

Duriiam, tjte 4s.* 

Gloucster, e. 1100 36^' 

Do,, e, U30 js." 

Do., 145s 68. Sd-ajs. 4d.'* 

Haverfocdwett, 36 Hauy VI «.-«». Sd." 

HMcIord, 8 Ed. n S*." 

Do., 1319 3d. a week.** 

IpBwich, 3 Hemy VII 400." 

KingstoQ-on-Humes Sd.-fc." 

Ldccater, 1189-90 66." 

livopool, 1346 6e. 8d. (1 of a tenement)." 

D<..,«Ed.in 4"." 

Londoa, » John Ss." 

Do., t. Ed. I is, £$." 

Do., 18 Ed. I 6«., loe. 4d.,etc." 

Do., 6 Ed. n 138. 4d." 

Do., 1 Heniy vn £6for3meMiugea.** 

' C. /. U., Henry VII, i, p. 194. 

* DuUd-Tyuen, Ckarkrs ef Carmartitii, p. 75. 

* H. U. C, Xtp., i, p. 81. « C. /. if., Henry VH, i, p, 71. 

* Benhun, Rti Pareltmeiil Book i^CaldmUr, pp. 70-71. 

* H. M. C, Sep., 15, am*.. pL 10, p. 137. 
' StAtbom, Dovtr Ckarten, p. 19. 

* Gilbat, Recordt of DtMm, i, pp. 100-106. 

* Brand, JioBoutlt, i, p. 116. 

** StevenaoD, Caltiidat ^tie Rtcords i^Gomum, p. 83. 

** PM., p. 149. 

■* Cole, Rentai ef He Eouta in GhtietsUr, pp. 9 tt ttq. 

» C. A. D., iii, p. 531. " Madox, Pimu Bwgi, p. 357. 

'* H. M. C, Rep., 13, app., pt. 4. P- 196. 

■• C. /. U., Henry VH, 1, p. 118. 

" KootB, CkarUra of KtHttUm n/m Thames, p. iij. 

■■ Bateson, Rieerds of Ltieetttr, i, p. 390. 

** PictoD, Rteordt of Lmrpool, i, p. 13. 

* Bainei, Livtrfool, p. 154. 

" Plae. WeOmoK. Aibr., p. 17> rot 13, done. 

" C. /. U., a, p. 3«>4- " C. -4. D., ii, p. SS4- 

" fja., ii, p. 478. " C. /. M., Henry VH, i, p. 104. 
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Lynn, 3 RidL I 7S«. 7iA' 

Do., 6 Hemy VI mc, 6t. 8d.* 

Middon M. 6d.' 

Manchester, 16U) ctot. Ss. pd., 8b. 6d.* 

Mcwpeth, J196 («.* 

NewoMtle, 41 Ed. m £5 lor 3 ttaementB.* 

Do., 1470 8«.* 

Do., 31 Hemy Vm Ss., t8»., etc.* 

Mew Ron, 1180-81 i&> 4S.* 

Mivwich, 18 Ed. I loa. for a tenemenla.'* 

Oxford, 1379 S».-44g," 

Do.,47Ed.in los-Bd." 

Hymouth, 7 Heniy Vn iis.fori tcnemaits.** 

P)ymphm,4Hetit7Vn 68. Sd. fw j teneDMOts." 

Rye, 18 Ed. I SS." 

St. Ive^ 10 Ed. n 6».8d.» 

SoHbonugh, 1379 QB-" 

Do., 1198 3<.-i7».» 

Shaftesbuiy, 1360 131. 4d.>* 

Southutq>ton, 4j Beoiy HI Ss. Sd." 

Weatmdne, 49 Heniy in ti mufcB.'' 

WUtby Sa-fid-rtola 

WlDchestei, 1103-15 £46^" 

Do., 6 Henry VII 68. for 3 tenemnita.'' 

Woodstock, 6 Heniy Vn 8l 6d.> 

Wcrceater, 35 Ed. 1 15s. ad.* 

Wycombe, 34 Hemy VI 6».«d," 

Yc^, 1375 4msAs.* 

Do., 1396 n. 4d.* 

■ PuUn, Lyrni, p. 145. 

■ H. M. C, Ref., II, qip., pt. 3, p. 161. 

* C. P. R; a. 1401-05, p. 308. 

* Comt Letl Stcerdt ^Uaiiditatr, i, p. 304. 

• H. M. C, Stp., 6, p. 538. " «. H., a, p. 797. 

* Bruid, Ntwcaslh, i, p. 75. ■* H. M. C, Rep., 4, p. 445. 

' Ibid., i, p. 336. " C. I. M., Hemy VII, i, p. 390. 

• Ibid., i, pp. 407-409. " C. /. Jf., Hemy VH, i, p. 193. 

• Bon, Wtxford, i, p. 143. " H. M. C, Rep., s, p. 303. 
M Stanley t. Mayor, etc, f. 16. » C. A. D., i, p. 136. 

" «. H., i, p. 131. 

>* Blown, Yorktkire Inqidtilioiu, iii, pp. 91-93. 

" Mayo, Shaftesbury, p. 37. ■ C. I. li., Heniy VH, i, p. 179. 

"• C. I. if., i, p. 135. ■ H. M. C, Rep., 8. p. 638. 

" C. A. D., i, p. 134. « Ibid., s, p. 564. 

> Atkutton, Wkitby, p. 174. ** R. B., i, p. 119. 

* D. B., iv, liber Wintcm', ff. 3, 7. ■■ C. P. £., a. 119$, p. 108. 

*> C. /. Jf ., H«niy Vn, i, p. 355. 
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Some of the rents in the list are the sum of four or five different 
rents paid to as many receivers thereof. C^ts of rents to relig- 
ious foundations were frequent, too frequent; every important 
borough in England seems to have had many tenements therein 
which were burdened with rents to the rdigwsi, though the 
burden lightened as values rose.* Parallel conditions existed 
in the cities of Germany, with this difference, however, that the 
German burgher's ' gift,' as is shown by cases at Basel and else- 
where, was usually the interest on a loan made to him by the 
Stiftung; the English burgess's gift was commonly the outcome 
of credulity and superstition. Not always, however, as the 
following parallel of the Basel practice shows: — 1260-70, 
" grant by P. C. to R. D., vicar of Southstoke, in consideration 
of 12 marks in pennies, of a perpetual yearly rent of 12s., payable 
quarterly out of the house which T. S. held of him in Bath."* 
Such a transaction is uncommon in the English records. Money 
played a less important part in the agricultural EngUsh boroughs 
than in the commercial Rhine towns. The grant of the quota- 
tion shoiira a lower rate of interest, for this case at least, at Bath 
than at Basel. In the former it was i to 13}, in the latter i to 
12*, though the former ratio does not necessarily show the 
ruling rate of interest in the English dty. When many rents 
were bought and sold in purely commercial transactions, a 
common practice in the Rhine towns, the rates of interest which 
such loans must bear did not vary greatly in amoimt. The 
seller of a perpetual rent was really a borrower of capital; the 
buyer was an investor. The matter was of importance to 
burgage tenure because the low landgable and its stability, 
together with the mobility of the tenement, made the burgess's 
credit good.* 

Perhaps the commonest fashion of transfer in the early part 
of our period was, as mentioned before, to combine sale (a suln 

1 A heavjei buidm, not only on natioDa] but on uifaan fln»twM^ ]g,y in tlie 
mediate or immeduLte owncnhip of buigbal property 1^ idigioua loundatioat 
(see GroM, " Mortnuin in Hedi&enl Borou^," in Ameriam Bittorieal Striew, 
July, 1907). 

■ King and Wuti, Mimieipal Steonb qf Balk, p. zviJ. 

■ Arnold, GttdudUe its Eipntmns, pp. 117, 345. 

• Arnold In bis GtwUdit dtt B^Mmu bju tmted this nutter in detaQ. 
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paid ' praemaoibus ') and rent. Such rents bore no constant 
proportioQ to the amounts paid beforehand, and even allowing 
for the greater purchasing power of money at that time, they 
were often insignificant. On the other hand many cases can 
be dted where this rent was equal to and sometimes greater 
than the amount paid ' praemanibus.' Nor were the retained 
rents always in money; hens and arrows, gloves and roses, 
spurs and cloves, pepper and pigeons,^ and other articles equally 
incongruous served to satisfy the terms of many grants. Rec- 
ords of transfer combining sale and rent show prices paid from 
30S. to I lo marks, with an average of less than 50s. ; rents re- 
tained with these vary from 2d. to one mark, most of them 
between is. and 33.* 

t H. M. C, BtP; 9, pL I, p. 47, Londoa: a rent of " two doves, tot the moat 
put white, shut iq) in a wooden box-" 

■ The ordei in the foUowing hit Ja (i) the borough, (3) price * i»aeiiianibu*,' 
(3} letained leal, (4} Mnirce: 

MB. and a pig II. H. M. C, Stf., 3, p. 311. 

71. H. Ibid., I, p. 70, 

M. 6d. Ibid., J, p. 599. 

KM. M. Ihid., s, p. SW- 

33». 4d. IS. Ibid., s, p. S99- 

31 maAs I la, ^tcs Ibid., 5, p. 600. 
? £oB. after agyn. Ibid., 5, p. 605. 

C.^.i)., a, p. 176. 



Bridgwater, ? <. Ed. I 



DaitmouUi, (. Ed. I 
Daitmouth, (. Ed. I 
Daftmouth, f . Ed. I 
Dartmouth, 1. Ed. I 
Enter, 17 Ed. n 

Kenfig, 1370-79 



ad. 



338 



London, . 
[fOodon, 1 

Liuidon 

Oxford 

Rye, 1258 13B. ( 

I^, 34 Ed. I 4W. 

Waliingfofd, f. Henry in 400. 



80 marts 
36 marks 






dark, CoriM Gamorg., iii, 

C. C. R., i, p. 79. 
C. C. R., i, p. 368. 
C.C.iJ.,u, p. 77. 
KM.C.,Rip.,9,pL i,p. 10. 
I^; 4, P- 445- 
'*«■. S> P- S03. 
Ibid., s, p. 5=4. 
Hedges, WaOintSo^, U 

p. 343. 
Ibid., i, p. 344. 
'W., i, p. 34S. 



WsUingford, t. Henry in looe. 
Wallingford, L Henry m 40s. te. 

WeUs, c. T30O 51S. and'agcJdai 

fermail ' ia«. 
Worcester, t. Ed. I £5 3s. 6d. 

Wycombe, f. Ed. I v»- 3S- 

At Bridgwater the grantor's wife oppoteA the sale. The grantee's pig removed 
her objections. 



H.M.C.,fo^,3,p. 360. 
Ibid., 8, p. 638. 
Ihid., s, p. 5S9. 
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The subject of hens as a part or' the whole of rents was once 
considered to be of some significance in connection with theories 
of the origin of free urban tenure.' Such rents existed at widely 
separated boroughs in England; Leicester is the town where 
they most abounded.* At Tutbury and Uttoxeter, erstwhile 
manors, the charter (or customal) states that " the burgesses 
. . . shall pay noe . . . rent hens " * but this refers to the 
rents of assize or landgables. The boroughs whence the records 
come extend from the channel up the east coast and into Staf- 
fordshire. Leicester was, no doubt, mainly a farming community, 
but Dover was not, nor was Ipswich. This rendering of hens, 
however, is certainly nothing but a survival of what was once a 
convenient method of paying rent. 

Other things than hens figured in rents in the boroughs, partic- 
ularly pepper and cummin, the receivers of such rents being 
usually ecdesiastics * and the amoimt of either condiment due 
from one tenement commonly one pound,* though in 1279 a 
tenement in Cambridge rendered a penny, a rose, and a grain of 
pepper.* The worth of a pound of cummin seems to have varied 

' AmoU baaed his tlieoiy of ' donuunia] ' cvigin mainly on bens; see (ktckkkit 
dti Eigmltimt, p. 35. Keutgen ibows tbem to be merdy a cooveoieat fonn ol 
rent; see DaOscke StadtMrfaisuttt, p. 110. 

* Bateson, RKords of Leietster, i, p. 183: ly»>^l" " remitted and granted and 
quit-dainied for ever . . . 3d. andabenof yeadyrent-dkarge which . . . W. . . . 
waa wont to render to her from his chief messuage." See ibid., i, p. 383 : fid. and a 
capons, a. 1150; ibid., i, p. 3S5: oiiehcn<a id. Tliese Leicester records so teem 
with heos that one looks (or egga in the r«ot (they were common in manorial ser- 
vices). Most of the rents in Leicester contain cocks, capons, or hens, and some 
consist of bens alone. 

Hen tents are found in a few instances at Hythe (H. M. C, Htp., 6, p. 513, 
A- 1334)1 Dover (Statham, Doier Cluners, p. 51 : "is. and fid. and one ben of free 
and pezpetual annual rent," a. 134a), Southampton (H. M. C, Rtp., 6, p. 553, 
e. itjs), Nottingham (Stevenstm, Reands of HoOingkam, p. 366), and Ipswidi 
(C.jl.Z>.,ii,p. aaa: "gdandacodkondhen"; afrf.,iii, p.3). Elsewbere than at 
Ldccster rents of this sort are commonly payable to mooasteiiea. This may be 
due to old custom or to the monks' fondness for poultry. 

' Mosley, Tutbury, pp. 367-368. 

' CSOxxi, Rtccris of DMin,i, p. 94,9.1161. St. Mary's Abbey tented (au of 
its measuages in Dublin for money and a pound of cummin. 

C. I. it., ii, p. 478, a pound of cummin amnig the bishop of Ely's rents in London 
in 18 Ed. L — In C. ^. A, i, p. 417, 6 Ed. m, the same term occurs. 

* Sometimes half a pound. C. A. D., i, p. 186 (5 Ed. I, London}. 

* R. B., ii, p. 370. 
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between a penny and fivepence ; ' a pound of pepper was of greater 
value.* Gloves appeared frequently as parts of rents, white 
gloves as a rule, or in their place a penny,* though in Covaitry 
a farthing was the price/ In Oxford and London, gilt spurs, 
whose value was set at sixpence, were often rendered as rent.* 

In all these cases the nature of the annual return is easUy 
understood. Spurs, gloves, and that sort of thing were useful 
and valuable, and the grantee ronuuonly had the option of ren- 
dering money in their stead. A more frequent form of non- 
money rent, however, and one not easy to explain on a basis of 
common sense, was a rose or a clove (' davtmi gariophili '). 
A ' red rose on St. John's day ' was not of much worth, and 
usually it was the only rent which the grantor retained; such 
rents were perhaps more the mode in London than in the little 
farming boroughs. Undoubtedly one reason for asking nothing 
but a rose was the wish really to sell or give a t e nement while 
still retaining its lordship, but a nominal money-rent would 
have answered as well.* As rents in terms of roses seem rare 
in the country,' it appears that this particular sort of rent is 

' C. C. R., ii, p. 77, 0. 1167, a rait of a pound of cununin might be conunuted 
for ad. in London; Sad., ii, p. 169, a. 1370, for id. at Newcastle. Sometimes a 
pound of cununin was valued at 4d. (C A. D., Ii, p. 40)- 

) C.A.D.,m,f. a66:7d. 

* Gilbert, Records cf Dv^m, i, p. 97, a. 1164; dark, Cartae Gfamorg., i, p. soa, 
a. 1305. 

* H. M. C, Rep., IS, app., pt. 10, p. isg. Glove and pe^^KT leata, aometimea 
aloat but commonly in cwmection with money rents, seem to occur oftenest at 
Southampton (C. A. D., U, p. 3S6), but they can be found all over RnglanH^ or at 
least as far north as York (WiddringtxHi, AiwUeta EbofMouia, p. 153). 

* C. C. R., i, pp. 67-68, a. 1138. In one instance the spun were due from 
Hubert de Buigh to be paid out of a tenement in l«adon which the king had ^ven 
bun; in another the payment was due from a dtizen. 

■ Even ctwununities took rcse-rents. At Ipswich In 1336 Horswade mill was 
burned and the miller's stai undertodt to rebuild it at his own charge. The towns- 
men then gave him a lease of it for eight yean aloi^ with their meadow called 
(Mdenholm, he to render "a redd rose at Midsummer " (Bvxa.AnHallseflpsmck, 
p. 6>). An ear of barley would seem more apprc^riate. 

* Bractra writes ot services of f^ovta, wax, pe^^Mr, cunmiin, ""'■V, etc 
(Dt Ltfibia, I, p. 178) as quite common in the country, but ikcither he nGC Brittcm 
mcntioiis roses. See, however, QaA, Cartat Glam»i., i, pp. 153, i7g (" unun 

At Mannhdm, Penns^vania, a German community, in i77i> a burgmi granted 
land to a cfauidi iae a perpetual ycaily rent of me red roae in June, If di 
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due, not to mutation of feudal custom, but to the well-known 
poetic grace and romantic nature of the mediaeval English 
burgess. 

These rents were commonly heritable and perpetual, and those 
who paid them were consequently freeholders. There were, 
however, in addition to these and tenants for life, tenants o£ 
other sorts, — on long lease, at will, in remainder, by ' courtesy 
of England.' * Records of these modem methods of lea^g are 
scanty in the early part of our period, perhaps the first definite 
reference thereto being at Windiester.* In some cases borough 
customals or charters recognized the right to lease, as at Cardiff,* 
Leeds,* Bakewell,' and Manchester.* These places, however, are 
boroughs of late formation and merely mention in their charters 
what had the sanction of long use in the important towns.' 

During the twelfth and thirteenth centuries grants were many 
and leases few,* with the fourteenth century leases increased, 
and at the close of the middle ages they seem to predominate 
over other forms of transfer.* Yet all through the middle ages 
there appears to have been little leasing for short periods, though 
London especially, in this as in other conditions which approach 

> The tenenMit wtnch a wife biingi at marriage lemains to the hiuband for his 
bfe if the wife should die before him, a child having been bom of the maniage. 
See HudMm and Ungey, Records of Nonaich, i, p. 156, " according to the oonxtasj 
and custom of the realm and this dty "; MaAham, Uber Ciatwnarum, p. at, 
Northanvtoo; C. /. !£., Benry VII, i, p. 381, London. 

* D. B., iv, Ubei Winton', f. 9; " G. dericus tenet . . - ii mansuias de lessam "; 
this di&eiB from a grant with a rent in that the tenements are not hdd by the 
iikdwdlei. 

' Matthews, C»iig Secordi, i, p. ti. A burgess who had two burgages might 

* WaideQ, Lttit, i^ip., p. iv. The same i»ivilege as at Cardiff. 

* B. M. C.,/>wks<gFJiiitfaMrf,iv, p. 41, charter in 1186. 

* Tait, Mediatpal Matichaler, p. 66, charter in 1301 : " quih1>et burgeitsis potest 
tradere burgagiuiu." 

* At NMwich a dause in the custxunal forbade a leaaee to sdl (Hudson and 
Tlng^, Kawrdf (>(itr«nmek, i,p. 161): the lease in this case must have been for a 
toDg term. 

* Records <A leasing are abundant in such of the town archives as have been 
transcribed, the Cdatian of ttiquiiitieiia foil tuortait, etc 

* Of the eartitf leases some were in perpetuity, as at DuUin (Gilbert, Rteordi ef 
DhWm, i, p. 103, a. 1184); some were for terms of years, some for three lives, as 
M Badi (King and Watts, Uwikipai Stcordt <tf Balk, p. xv, a. t336). 
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modernism, formed a marked exception.* Records of leases 
for short terms of years are rare,* but whether the leases were as 
rare as the records may be questioned. Many leases may have 
been effected verbally; in such cases evidence of their existence 
would be preserved only through ulterior circumstances, eqiedally 
those which called for inquisitions concerning real property. Such 
a proceeding at Scarborough illustrates this possibility, perhaps 
too well, for it seems exceptional.* The importance of this part 
of our subject lies in the fact that leasing as distinguished from 
holding had the sanction of law in the boroughs before its recog- 
nition by the land law of the country at large.* 

' See Riley, Jfwwmnto Cildiallat, I, pp. zzxvii f. Euly in the fourteenth cxn- 
tury houses for letting, and ' flats ' at that, were fairiy numerous. Their average 
rent was about 4as. a year. When the rent was 400. m lower three montha' mtioe 
waa required from either landlorTl or tenant. When the rent exceeded this amount 
the notice was sz months. 

Pos^Uy the teiwments which fwrned a subject of inquiry in j Heniy Vn 
(C. /. It., Henry Vn, i, p. 335) were of tliis sort; they were each worth 41M. to 6oa. 
" yeariy, wlwn let," At Herefwd one tenement was let for 3d. a week (H. M. C, 
Sep., 13, app., pt. 4, p. 39!^)- 

* The Appendixes to the H. M. C. Rtporti contain a conqtaratively small 
number. 

' Brown, Yorkshire tn^KMota, iii, pp. gi-93, a. ragS. A burgess of Scarbor- 
ough had free tenants at 7s., etc., and also tenants at will who bdd burgages at 
ri. 6d., gs., as., etc, to the number tA totx DMce. Hie ' free tenants ' were free- 
holders, the tenants at will might be evicted by the landlord at hii will or might 
leave at thefr own. 

* The ' termor ' of the country had no legal recognition till about 1340, when 
the writ guare ^ecU infra Itrminum made its appearance. There was no Assize 
of Novel Dissddn for a termor; he was never seized, he hdd no free tenement. 

In a devise of 1485 at CcJchester occurs the phrase " tenement . . . with the 
rentar attached to the same " (Benham, Red Pafer Book of CokhesUr, p. loa); 
two othei ' rentats,' " which . . . John Best inhabited and occuiaed " were de- 
vised in the same will. ' Three renters adjacent to ' another messuage in the 
same place are spoken of in 5 Henry VII (C. /. M , Henry VH, i, p. aoS). These 
' renters ' may be houses for rent. Du Cange gives rentar = rentier, but in modem 
Fnnch the latter means a holder of the nation's bonds. 

Tliere were slight restrictions on leasing in a few boroughs, q){dicatde, however, 
often to only certain messuages in any one place. At Cardiff (Matthews, Cardiff 
Records, i, p. 11), and Leeds (Wardell, Leeds, app., p. iv) it seems probable that a 
burgess was not supposed to leaae unless he had more than one messuage. At 
Dunheved tenants of the town must get permission to suUet (Peter, LoMnceibm, 
p. 174). See also Gilbert, Records of DtMin, i, pp. 103, 106. At Rhuddlan letting 
" b said to have been fortudden " (Tait, Mediamai iSatukesltr, p. 69), See, for 
oonditiaD) as to leasing at Nortlianq)ton, Uaikham, Liber CusUmarum, p. 15, 
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It seems a matter of course to suppose that a granted rent was 
wholly the grantee's, but the records of such giants, particularly 
those of an early date, show that he often got only a part, and 
sometimes a very small part, of such a rent, the rest going to 
others, especially the religiosi. After the passage of the act 
De Viris Religiosis in 1379, grants of rents, out of which second 
rents practically equal to the first rent must be paid to an abbey 
or a church, increased in number, though the grantor's relations 
did not always pass unnoticed. No matter where paid these 
' rent-charges ' form a very important feature in the economic 
* history of the boroughs. They were a subject of traffic as well 
as the tenements from which they were paid, and afforded on a 
small though nimble scale a sort of negotiable seciuities, subject, 
however, to the same conditions which governed the transfer 
of realty in any particular borough. ■ 

It has been shown that a large amount of real property in the 
boroughs passed into the king's hand, a small part as escheat 
but a large amount as forfeiture. The usual practice of the 
central government was to give or sell the tenements thus ac- 
quired, unless there was some agreement concerning them 
between the king and the borough. When the king granted 
them, however, he usually ret^ned a rent and sometimes he 
retained and rented them, thereby becoming a landlord in the 
borough. The town bailiSs commonly acted as his ^ents in 
such cases, collecting the rents and accounting for them at the 
Exchequer and not in the Firma Burgi.* 

' It is hardl}' needful to add that these rents were chargeable only on perpetual 
loitt or long-tenn leases. Many of them were dry rents frtdditus ficci, rents- 
secb) on whidi no distres might be levied. 

Frequent aa auch rent-chugea are in many En^iah boroughs, they are ray 
unequal in number to corresponding grants in the towns of the upper Rhine. See 
Amcdd, GsKkicUe da EifaUmm, 3d section. 

* At Berwick, in 1333 the chamberlain (Berwick had just been conquered from 
the Scota) accounted for about £60 of rent from " divera tenementa escheated to 
the King " (Scott, Btmkk, pp. 349-350); at Uveipool in 1346 the bailiffs " an- 
swered for 6a. 8d. of rent of three parts of a burgage which fell into the king's hand 
by the death of ... " (Picton, Secords of LiMrfool, i, p. la). In 11 Ed. IV the 
baili& of Winchester " debent viii d. per annum de tedditu . . . domorum quae 
fuenint Judaeoniin " (Uadox, Firma Bur^, p. 19); in laSo-Si the Provost of 
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The Naittre of the BtixGAGE 

Wliat was this messuage or burgage whose nature so far we 
have assumed to be well known P Was the tenn burgage or its 
equivalent applied to the land, or to the house thereon, or to 
both ? A definite answer is hard to give, so much depends 
on time and place; as long as the mediaeval English burgess 
knew very well what a burgage was, why should he waste thought 
on abstractions or on logical definition P It has been suggested 
that " probably the term [bargagium] at first referred primarily 
to the land, afterward to the house." ' 'Burgagium,' however, ■ 
was not a term of common use; in the early part of our period 
it was used hardly at all; the records concern 'messuagia' 
or ' tenemeata ' but not burgages. Nor does the common use 
of the tenns messuage and tenement follow the order suggested, 
for in the older boroughs their primary application is sometimes 
to the land and sometimes to the house, and the terms are so 
used, each borough having its own fashion, all through the 
middle ages.* 

Generally speaking and antidpatiag, the ' burgage ' was the 
land, or the house, or both; it contained all these meanings 
and any one of them, depending on the place and, to a small 
extent, the time; the result was the same, a burgage was almost 
anything ' holden in free burgage ' on which or in which it was 
possible to live, and which in the older boroughs might be any- 

RoqKmt (Ross; Here, We^ard, i, p. 143) toA in 1301 the buigeises of Liskewd 
(Allen, Liskeanl, p. 18) accounted for such icnts. 

From the charter to Norwidi of 1403, the majior then being escbeator ez officii 
(the rule when a borough was incorporated), it appears that his deputy, though 
he must " account in the Exchequer tx the profits . . . shall not be compelled to 
go out of the dty to account " (Blomefield, NorfM, iii, pp. igi, iia). 

Infrequently the holder of an escheated or forfeited mesiuage must pay the rent 
directly to the royal financial officials, as at Scarborough, where a burgess who had a 
messuage of this sort paid the rent " by lus own band at the king's eichequer every 
year " (Brown, Yorks/tire InqttitHions, iii, p. 93), and possiUy at London (C. C. R., 
i, p. 367, o. lasO. 

1 Gross, GUd MercMant, i, p. 71, note 3. 

■ Some of the oldest records, as Liber Winton', use donuu and (rardy) terra 
as a name for the tenement In a few boroughs the torn ' burgage ' seems to 
pass from land to house. 
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thing between and including the cellar and the attic. The term 
burgage was, of course, applied first to land when a borough was 
created by charter where no town existed before, as was the case 
with many boroughs in Ireland.' When a house was built 
on an allotment of this land it too was a burgage * and both 
were called a burgage.* When a burgage or messuage was 
reduced to its lowest tenns there was, of course, nothii^ left 
but the land, also on this the landgable lay. This shows the 
primary conception of the burgage before the age of burghal 
records; it must not be forgotten, however, that hawgable too 
comes down from the same shadowy age.^ 

* In an tbe boiou^ luving Ncxnuut cuatoms the primary idea of the burgage 
must have been a certain unmiot of land In such places the number of the 
burgages remained the ssjne all through our period. 

I Not a chattd, a dktinction of in^xirtancc; see pp. 144, n. i , aoS. 

* Aa in the Earl of Pembroke's chaitei to Wexford in 1317, "liceat eiadembur- 
genubus de tenementis suis que tenent in burgagiis suis, . . . di^XHiere sicut aitu 
mdius viderint eipediie, tive edificia sive oitos sive vii^ta live alia " {Chartaa 
Biberniae, p. 47). 

At Preeton he who wished to become a burgess must get his " btugage from the 
mayw." When his burgage " shall be a vdd place, the mayor ^lall admit him, 
so that he shall erect his burgage within forty days upon a forfdture " (Hardwick, 
Preston, p. ajg); a burgage must be twelve feet in front [ibid., p. a6o). 

' Hie prominenix of the idea of land is apparent in the records of transfer of 
many boroughs; " Sdads me dedisse . . . burgaf^um meum [in Kenfig] . . . et 
unum masagium in Cardif super quod doinua sua est " (Clark, Cartae Giamorg., 
iii, p. 166, e. t35a); tlus distinction between burgage and messuage is a distinction 
without a difference. The restriction of ' burgage ' to a tenement which en- 
titled its holder to a vote in pariiamentary elections did not eiiit in the nuddle 
ages. 

The burgage was the land at Weymouth, " dwdling [on] or having burgages " 
(Moulc, Weym«i4th, p. 18). At Scarborough in 3 Ed. I the jurors said that the prof- 
its of "*"■'" mills and a house " belong and ought to belong to the demesne of 
the said burgessee . . . and not to the farm of the same town; saving to the King 
the ancient gabdage from the tenements on which the three mills are placed, that is 
for the site of each, 4d.; and saving to the King 6d. a year from the house bought " 
(Brown, Yorkskire In^ttisUumt, i, p. 164). 

The idea of land ruled at Eton hi 1307 (C. A. D., i, p. 350, " half a burgage 
with its houses "),EIn^ton-cai-Thames,l. Ed. I or Ed. II {&nd., i, p. 385," tene- 
ment . . . withahonsebiult thereon"). Bykes (C. if. £.,i, p. 396, " two burgage 
tenements . . . with the building thereon." This obscure borou^ Ol the muucal 
name b in Bedfordshire), London (C. A. D., i, p. 397, 35 Ed. Ill, " two tenements 
with cdlars, shops, and solars," equivalent to ' two tenements with tbe buOdings 
tbcnoD *). See also H. M. C, Rtp., 8, p. 369, 5 Rich. I; C. A. D., iii, p. 395, 
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Whether or not the land within the ditch or wall was more 
prominent than the house there could be no question of its 
prominence without, for {^culture was the chief industry in 
most of the English boroughs throughout our period. Few 
boroi^hs were solely commercial except a small ntunbet of sea 
or river ports, and in some of these fishing and piracy must be 
included under the name of commerce. Oxford, Cambridge, 
and a few other centers of that sort excepted, the inland boroughs 
were almost wholly agricultural, what httle they did in the trad- 
ing way being done at the usual fairs. Under these conditions 
land would be needed; the burgesses, like the people of the 
country, must and did have land in the common fields or arable, 
and pasture land as well. One can readily see how much some 
boroughs must have resembled vills. It is this resemblance 
which makes it so easy for vills to grow into boroughs, and some- 
times so hard to draw the line between borough and vill. Per- 
haps as great a difference as any lay in the destination of the 
lands in the common fields. 

In the viU, in general, each acre, or whatever the division 
of land might be, was cormected with, though not inseparable 

a Heniy IV; H. H. C, S»p., 9, pt. i, p. 308, a. 1433; C. A. D., i, p. 100, ti Baay 
VI; C. /. if., Henry Vn, i, p. 434, w Heniy VU, etc. 

Buigage u wed to indude both knd and homes at Csotetbuiy (Elbm, Teimm 
1^ Kent, p. 171), Ipswich (C, A. D., ii, p. 176, " houKs with the khI "), London 
(C. A. D., ii, p. 7), Cunbiidfp, and Nottinf^iuii (H. M. C, Rtf., i, p. 105, " all 
houses, ecUfices, Btructuiea, as well unda ground as above ground ")■ 

The house idea seems to pievaa at Winchester (D. B., iv, Liber n^ton', ff, 4b, 
7, etc.), Gloucester (Stevenson, Stcordt of GltmcttUr, pp. 83, 150; Cde, RaiUil ef 
Ikt Hotaa i» GUmcater, 145$, pp. s-'3). Bridgwatw (H, M. C, Rep., 3, p. 311), 
Kenfig (Claik, Cortae Gtamort., iii, i^. 539-330), ' burgus de Wych' ' {R. B., II, 
p. 385), Southampton (H. M. C, Rep., 11, ^ip., pt 3, p. 57), Berwick (C. F. R., 
a. 1*97, pp. 337, »47)i Rye (H. M. C, Ref., $, p. s«i). 

In some newly founded borou^ buildings must be erected within a certain 
time under penal^ of forfeiture, as at Preston (Hardwick, Prtston, p. 359). At 
Imstiogiie ' quilibet bmgeuris post piimam sriBiniiin teire situ lactam in eadem 
vOla reridendam per ptopriam parsouam vA per inteipaeitam infra ties sqtti- 
manu fadat vd in4M9petuani tenementum suum amittat ' (Gale, Corporate Syi- 
tern of IreioMi, aj^, p. ziii). 

London aficnds Instances of almost anythii^. See C. A. D., t, p, 300 (for a 
modem ground toA, t. Ed. II); iUd., i, p. 436; H. M. C, Rtp., 9, pt i, p. 18; 
C./. Jf., i>p.383(airiiarfisatenement); and Madox, Finm Sw(t, p. 118, "mes- 
snagium sve tenementum . . . ruinosum et nulUus valoria." 
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from, some pardcul&r toft, and whoever held one held the other, 
althoi^h Qo two holdings need be equal. Most villeins were 
farmers; often a particular toft with its land ma; have descended 
through many more unbroken generations in one villein family 
than the lord of the manor could number in his own. Unless 
the holder of a toft h^pened to be a smith, or wheelwright, 
or what not, there must be in conjimction with his house land 
enough for him to live by; in that sense there was a limit to 
inequality of holdings. The main feature, however, is not the 
amoxint of land and toft, but the connection between them. 
Was this the case with the boroughs ? Did * burgage ' imply 
not only the land with its house in the borough, but also that 
there was land connected therewith in the common fields P 
For the larger and more commercial towns, which it must 
not be forgotten had their fields as well as the smaller agri- 
cultural boroughs, it certainly did not, even though it may 
sometinies appear as if it did.* In these boroughs, the records 
of land transfer show that land in the arable was a separate 
subject of traffic. It might pass with the messuage proper or 
might be sold indq>endently, and the quantity of land con- 
nected with particular messuages varied greatly in amount.' 
Land in the arable was held under burgage tenure, but did not 
form part of the burgage tenonent. 

Such was the case in the boroughs by prescription; boroughs 
created by charter need more particular treatment. Such 
places were of two sorts, the vill which got a charter as a liber 
burgus and the newly founded town: in the first class were most 
of the baronial and ecclesiastical boroughs of England, in the 
second those of Ireland and the Welsh marches. In the former 
the charter commonly allowed all lands held by the new burgesses 
to come tmder burgage tenure, in which case these lands would 
be held and treated as in the ancient boroughs, all of whose priv- 
ileges the recently aifranchised manors were anxious to attain. 

* Aa at Norwich: " ten acres of arable laud to that messuage sppcTtaining," a 
large amount for one messuage in a borough so oommadal as Norwich (Stanly 
f . Mayor, etc, f. j). 

* See K. ff ., U, pp. 356 el stg., tad Haidand's commeiUi in his TomuMp and 
BaroHfk. 
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In some few of the English baronial boroughs the charter limited 
the amomit of land to be held in free burgage,* but the common 
practice was as previously stated, a practice and condition very 
clearly illustrated in Henry de Lacy's charter to his men of 
Congleton,* which was, as were all towns of its character in Eng- 
land, a borough created by charter but not a created borough. 

In the created boroughs of Ireland and on the Welsh marches 
it was necessary that there should be some limit to the amount 
of land which ^ould come under burgage tenure. In England 
outlying manors and natural development generally fixed the 
bounds of the borou^; in Ireland and the marches the world 
was all before them. It was manifestly out of the question 
to allow to the tenure all land that a burgess might acquire, 
so an elastic but definite limit was found in the amount of land 
with, and not a part of, each burgage.* 

1 Leeds «SDnb af^Miently the only iuqioitaiit instance of this practice. In 
laoS, Uauiice Pigand'a chaiteigave " to niy biu^esies of Leeds . . . liberty and 
free hvagiffi, and their tofts, and with each such toft half an acxe of araUe land 
. . , , for each such ttrft and half-acre, i6d.' (Warddl,I,eedlr,app., p. iv}. Itseems 
that hen the half-acre was considered an integral part of the messuage; the rent 
lay on both it and the toft, a condition, however, which existed at no other borough, 
<xcept possibly Denbigh. Leeds was a borough created by charts' but was not a 
created boiou^; its men became burgesses and their tofts burgages, but they 
must have had more land than that spoken of in the charter. The sites of their 
houses and hall an acre with each, however, were all that amt under the tenure, 
if the charter be interpreted literally. Morpeth seems to have resemUed Leeds 
In some ways but the acres appear to have borne a small rent, id. for 3 acres 
(H. M. C, S£p., 6, p. sa7i «■ 1*83). 

* Head, ConilttoH, p. 34, " we will . . . that the aforesaid Burgesses . . . may 
have and hcdd thdi Burgages and the lands to the Burgage belonging, and also 
thelands within the said Lordship which can be reasonably appropriated and rented 
. . . every burgage for 6d. yearly and eveiy acre of land for lad." 

' The same method that was followed in Ireland was sometimes used in En^and. 
At Aganlsley " each [burgess] may have with his burgage three acres of land, 
namely two acres arable and one to biuld a burgage house upon" (Moaley, ruJbury, 
app. viii, p. 383). There is no separation between the rents of acre-str^ and 
burgage [dots, as at Con^eton and elsewhere ; the rent, i8d., is apparently 
due from both land and site of house. In such a case it was borne by the 
latter. 

At East Grinstead in Sussex there were, as late as the middle of the i6th century, 
48 burgages aiu] 47 ' Portlands,' or lands in the common fidds; the burgage rent 
was 3d. and each portland 3d. (Hills, East Gritultad, pp. 10 and 40-^41). When 
the rental was drawn up there were burgages without Portlands and some with more 
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These boroughs of shiUing rents and lands assigned, whether 
IQ England or in Ireland, whether the burgage alone bore the 
twelvepenny rent and the land nothing as in the latter country, 
or whether the acre strips had each its own rent in addition to 
that on the burgage as in the former country, afford examples 
of the influence which a Norman ville, always obscure and 
vanished long ago, exerted to a greater or less extent on many 
of the boroughs of Ireland and on iinimportant boroughs of the 
west of England. This is a subject for later treatment,^ but 
there is at least one boroi^h whose tenurial customs, though 
reflecting fordgn influence, were certainly not imitative of those 
of Breteuil. The town in question, Denbigh, seems to have 
combined English tentuiaJ custom with that of a bastidt of 
southern France. For this place there were two names and two 
charters, the first in 135s was to the ' town of Gaimoc.' ■ Then 
came the Welsh and Gannoc was as if it had never been. The 
refounder, Henry de Lacy, Earl of Lincoln, from which shire 
came probably most of his men, granted most of the burgages 

tb*a one; ^vobably >t the date of the durter e&ch burgage had the game connected 
amount of land. 

AtLlandoveiy the rent of a buig«ge was lad. and of each acre in the fiddi iid. 
(PaHiamtHtary Paptri, 1835, zziii, p. 301); at Kuyton in 3 Ed. n each burgage 
paid imL and each acre 4d. (JMd., izvi, p. 3S58). At Altiingham the custom is m 
at CoDSJeton, the icnt, i3d., covers both buiga^ and land in the fidds: " unus- 
qdsque buigenaia teneat burgagium suum duarum perticaruni terrae in latitudine 
et quinque in Icmgitudine cum una aoa tetrae Integra in camfHS pro duodedm 
denariis " (ibid., ixvi, p. 3574). 

At Ross each house had four acres of land (Hore, Waford, i, p. 153), at Rathaxri 
the «n»unt was the same (Gale, Corporate System 0} Ireland, app., p. z, " singulis 
MTum quatuor aais tenae in mesBuagio, piato, et terra arabili "), at InistiogiK 
it was three acres (4bid., p. zli, " cum trlbus acris ")i while at Kathmore moat 
burgesses had seven acres each: " quatuOT viginti et quinque buigagia cum perti- 
neotibus, viz. ad unumquodque burga^um septcm acras tenae et b(»tem, et 
undedm buigagia . . . dimidiam aciam ttxiae et frontem " {ibid., p. ziz). The 
' from ' is the building lot or its frontage within the ditch or wall. 

At Oswestry the rent of a burgage ms iid., and of three acres, the amount 
with each burgage, lad. (Tait, UediaevA Manchester, p. 6j). 

' See below, pp. 166-171. 

■ C C. R., i, p. 37S. The charter made the [Jace a free borou^ with tbe cus- 
toms of Montgomery. Each burgess got " within the said botou^ half an acre 
to build and make a curtillage, and without the borou^ two acres of arable land," 
rent of all i4d. 
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in this wise, " one burgage in Denbigh witiun the vails, and one 
curtilage in Denbigh without the walls "; s(Hnetimes a burgage 
was accompanied by an " oxgang of land with the appurtenances 
in Astrad Canon " oi some other near-by locality, but usiially 
the amoimt of land in the fields was not specified.' 

There is some resemblance between this plan and that followed 
in Ireland, where each burgess received an allotment of from 
three to seven acres and usually a building lot as well. But 
whether the burgages were supposed to be the total anlount of 
land or not makes no difference in the character of the borough. 
Each house did not stand apart from the rest on its three to 
seven acres. The boroughs of Ireland were mostly walled 
to guard ag^st attacks by the Irish, the houses therefore 
stood fairly close, the ' acres ' were in the fields, ' prata et terrae 
arabiles.' * The founders of these towns might have drawn a 
distinction between lands and burgages, as was done at Congleton 
and other English baronial boroughs. They did not, however; 
they were creating boroughs and importii^ burgesses; thdr 
towns were the viiies neuves or FreistUdte of Ireland, Congleton 
was in peaceful England. It was the simplest plan to give the 
burgesses each a few acres and let them huddle their houses as 
dose as they wished.* 

I See WiUiuna, Denbigh, pp. 301-305. The bingage rent was id., in & few 
cues 4d. to i6d. For the boiMtt see A. Curie Seunbies, Eaai sm let BattUet, 
p. 166. In such places thoe were three sorts of lands: first, the comparatively 
small and equal plots witiun the walla; aecond, the divisions dose around the walls, 
" ils avalent pour destiiutiou I'ttaUissement de judlns potagers;" and third, 
the fields. So in Denbigh there were the three sorts of land within the bounds <^ 
the borough; thou^ not every burgess may have had land in the £dds, he always 
had his garden [dot beyond the wall. It seons probable that de Lacy hod served 



' Hiss M. Bateson seemed to hold the ofunion (EnfKik Biitoriml Setiof, 
svi, p. 341) that each burgage in the strict sense was of three or more acres, i. «., 
that each burgess had this allotment around his house. A truly defensible |daoe 
such a settlement would be. 

In one sense the burgage seems to include the land, tar the iid. rent is the rent 
of the whde giant to each burgess. Yet it lies on the buigage proper; otherwise 
the acres would have been inseparaUe from the burgage, a condition which so many 
transfeiB of lands in the fields show not to have existed. 

■ Often the charters granted building lots ezduaive of the lands assigned; the 
sixe of the former was never specified. The burgesses would settle that matto'. 
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At most of the English and Welsh baronial boroughs the 
burgages had no connection with particular acre-stiips, the 
burgage paid one rent, each acre of land another; elsewhere, 
both in created and in ancient boroughs, the lands paid no rent 
as such.' At Leeds and at Denbigh it seems probable that 
there was some connection between the burgage and the curti- 
lage which went with each. Very likely the connection long 
remained. A burgess needed a garden; in many boroughs he 
had one near his house; it was sometimes called an orchard. 
At Denbigh there seems to have been no room for such within 
the walls, as the place was really a fort, and did not care to be 
wasted again.' On the whole it is plain that there was no 
connection between the burgages and the acre-strips which lay 
dividedly in the common fields other than common tenancy 
of each by one holder. The greatest holder of messuages was 
not necessarily the greatest holder of lands; many a burgage 
holder had httle land or none, and the landgable lay on the 
messuage within the ditch or wall. 

How large as a rule was this messuage, this tenement of the 
towns ? It has often been assumed that the mediaeval burgess 
lived in very narrow quarters, and to judge from mediaeval 
pictures and the width of old streets, he seems to have been some- 
what large for his house. Picturesqueness rather than accuracy, 
however, was the strong point of the mediaeval artist, and though 
no doubt the assumption of limitation is correct in the main, 
it appears to be scarcely safe to judge wholly from this sort of 
evidence, and still unsafer to form an opinion of the character 
and size of the messuage of the middle ages from the small and 
ruinous burgages of the period immediately preceding the Reform 
Bill. Nor yet do the burgages of charter-created boroughs 
afford a criterion. Such boroughs were often artificial and the 

From GinlduB Cambrensia to Muiaulay every writer who touches on the Irish 
boroughs speaks of the condensation of the houses in the ' Eu^ish towns.' 

' Cambridge, where land rents and house rents were separate (see p. 63), afiordi 
apparently the only exception among the andent boroughs, at least in the age of 

■ Poadbl)' Maurice Pagand, the cfauterei of Leeds in 1308, may have been 
influenced by the peculiar fashion of the boitida. 



^dbyCoOglc 



lOO BURGAGE TENURE IN ENGLAND 

clauses in their charters which limit the frontage of a i 
to twenty feet or less or more, though wise in aim and probably 
good in result, refer only to a TniniTmim within which a burgage 
must not shrink without endangering its holder's bui^hal status.* 
In a few records of transfer the locations and sizes of the mes- 
suages, some of which were plainly residences and some as 
plainly shops or stalls in or near the market-place, seem to show 
that the town-dweller was not always cramped for room or 
forced to pay a very high rent. When three messuages in London 
which together had a breadth of So feet to 93 feet, each being 
150 feet deep, were rented for half a mark yearly,* and another 
of 44 feet by 200 feet was sold for two bezants and a yearly 
rent of a shilling,* real property seems to have been ches^ and 
tenements large. When, however, a piece of land 34 feet by 
i7i feet, probably near St. Paul's, was sold for two marks of 
silver and a yearly rent of twenty shillings, size and value at 
once change places.^ The messuages of the first two transac- 
tions consisted apparently of houses with gardens at the back 
on land ' sloping toward the Thames '; the small plot seems 
to have been a business stand.* 

' In direct contisst to the boroughi of minimum linut wu Dublin, where a late- 
adopted clause of the customal enacted that " each burgage within the dty shodd 
not acted 6^ feet " (Gilbert, Records qf Dublin, i, p. 334). 

■ C. A. D., i, p. 194, Ump. John. 

■ C. A. D., f, p. 196, temp. Heniy m. In this and the previous record the 
dimendons aie given in ells, probably doth dis. If land ells, ao% should be 
deducted fran eveiy measurement. 

* H. M. C, Rep., 9, pt. I, p. 67, a. 1131. The form of tiansfn is quite unlike 
the stereotyped unifonni^ of ]aXa deeds: " Facta est conventio bsec inter can- 
onicos beati Pauli et Metnbodum, videlicet quod concedunt ei terram quam prius 
tenuit, et juita illam aliam quae in IcHigitudine zxiiiij pedes et in latitudine xvi] 
pedes habet et dimidium. Cotuxdunt iiiquam d et heredibus suis in feodo et jure 
hereditaiio, cum aocca et sacca, singulis annis pro xi sdidoe . . . reddendis. Pro 
hac autem conventione dedit prefatis fratribus ij marcss argenti." Shortly before, 
the annual rent was only is. 

* Dimensions of messuages from a few of the fair number erf records of siie are: 
Londcm, 1 John, 60 ft. by 40 ft. (Ptadt Watmcn. Abbr., p. 2f,ToL 13, dorse); laa.- 
don, ioK^. Heniy m, 130 ft by 38 ft., terms i bennt, i sextaiy of wine, 13d. rent. 
Nothing is said of bouses in any of these giants; probably all the lots wne built on, 
the measurements are given in ells. 

" Assisa pro iTm'iii pedatis teire in longitudine & scz pedads tene ft dimidio in 
latitudine " in Petersfield; " pro tenemeiito in subuiUo Wynton pto vi pedatis 
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The varyii^ sizes of messuages are apparent from the appended 
records, many of which may concern land alone regardless of 
the houses built thereon, to judge from size and price. These 
records of large, low-priced, London tenements seem to have 
somethii^ about them savoring of transfers for a merely nominal 
sum. Peiiiaps a truer idea of the worth of real property in 
London may be got from the fact that roomy substantial tene- 
ments for rent, most of them of the nature of modem three-flat 
apartment houses, thot^h without janitors or elevators, might 
be obt^ned in the first part of the fourteenth century or earlier 
for £i or £2 a year.* 

longitudiiie ft iii pollidbos lAdtudiue " IPlacti. Wetlman. Abbr., p. 189, 4 Ed. I); 
these ue oddities. 

Dublin, ia6»-63, 60 ft. by 7 ft. (Gilbert, Reeerds of DtMin, i, p.95, aline-fence 
dilute); London, tsi ells by 8} ells, lent 4s. (C. A. D., i, p. aoo); the land aloae 
was granted, the houses thereou were worth ^cs. ycwty; London, 31} dls to 15 db 
byjijdls, rent of u^ze (not the landgaUe) 38. a year (C. A.D.,\\, p. 144); Lon- 
don, aS} ells 6 in. by 4 elli and 7 in. (C. P. R., a. 1379, p. 333); JjaaAaa, laSo, 
" nesBuage of stone," 7 ells and 6 in. by ijl ells and 8 in., " with all its court " of 
6| (Jb by 15 ells and 8 in. (C. C. R., ii, p. 345; the dl is the ma dl); Ipswidi, 
t*mp. Ed I, " a piece (A land with buildhigs," 43 ft by 33 ft, lent as. 8d. (C. .4 . D., 
li, p. 337); Norwich, ttmp. Ed. U, two " plaocae," 38 ft by g ft and 37 ft by 10 ft, 
service ite. a yeai and four small rent-charges (Stanley v. Mayor, etc., S. t6 and 
33; probably these are stalls in the market); Norwich, " messuage and garden," 
10 pen:hes I^ s perches (C. P. R., a. 1380, p. 496}; Carilile, " tofts," 18 ft by 33 ft 
aod 18 ft by 45 ft (C. C. R., iii, p. 93, a. 1307); Oxford, two messnages, together 
90 ft by S7i ft (C. P. R., a. 1380, p. 537); Liverpool, 1314, 34 ft by 65 ft, four 
rents whoee sum was i8)d.; LoDdon, 19 Henry VI, two tawments each 38 ft by 
37ftofaaBize,ioftapart(H.M. C.,Se^.,g,pt i,p. 13). See also Bcnham, Jtad 
ParckmtHt Book of CokheiUr, pp. 45 et stq., for sizes and lenta of messuages in the 
fourteenth century. 

' For a detailed and accurate description of London houses see RHey, llutnmeiita 
GilMallat, i, [^ zzi--ixzi. 

The constant use trf the eD, in Lcmdon especially, as a unit of measuiement U 
confusing. The doth ell was 45 in. between the lists, and this eD was statutory 
Umf. John. The land dl was 36 in. but was not statutory till a period ( ? temp. 
Edward IF) later than that of meet of the subjoined records. The iron dl of many 
grants, so<alled from iron standards at Liaidcn and other dties, was the doth ell. 
See Maitfand, Domaday Back oiid Beyond, pp. 371 el Mi.,and also Slatiilti<^Uit 
Rfolm, i, [9. 306-307. 

There are numy records showing how doae to modem d^ onditions land ot 
real estate hoWng in the metfiaeval boroughs sfiproached, the manner in wliidi 
the tenement had been and might be divided, and the uniformity of building and 
holding all over Wngl«nd Fitz-Alwyn's Assize in the thirteenth century ^owb the 
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FOSEIGN TeNDSES WITHIN THE BOBOUOH BoiTNDS 

Every boroiy^ had its ' andent metes and bounds,' • — far 
beyond the ditch or wall as a rule, and often impressed on the 
burgesses' memories by ' riding the bounds,' — within which it 
is commonly assumed that all real property was held under 
burgage tenure.* Within some of the ancient borou^, how- 
ever, there were little islets of feudaUsm, tenements not under 
burgage tenure. Of this sort m^ht be a few acre-strips in the 
fields, perchance in early times and rarely an isolated tenement 
in a borough; * in neither case was the holder considered a bur- 

dunctcr of the usual London house, and, axept that the houses may not ilwayt 
have be«n so high, the same [dan was fcdlowed in most of the dder En^ish bcKou^is. 
The common expression in refemng to a house was ' cdlar, solar, and curtihtge.' 
The cdlai was neady always a faiily high buement, the ' solarium ' was the second 
stoiy, the third story waa the ' attic' Each story or any part of it ought be a 
buigage tenement The curtilage was the yard, or yard and garden. See Frost, 
Btdl, p. 46; Stevenson, Rtcordt of Nimmgkam, p. 3881 H. M. C, Rtp., 3, p. 3^ 
(Wdls) ; ibU., II, app., pt. 3, pp. 57 (SouthamphMi), 63, 90; ibid., 15, sftp., 
pt.io,p,i39(Coventiy); Parkin, Z-yim, pp. 113, 133) Cdc, Rmlal of tie Boiuei in 
douceiler, p. 47; D. B., iv, Uber WlnUm', ff. 3 and 4b; (^bert, Rec4>nlt ofDvtilm, i, 
W>. 109-110. 

For the scJar see C. A. D., iv, p. 313 (London), ' soUar ' " une fusdamento "; 
H. M. C, Ref., 3, p. 314 (Bridgwater); ibid., 5, p. 605 (Exeter). For curtilage see 
D. B., iv, liber Mnton', t. 7; H. M. C, Stp., 6, p. 483 (Biic^wrt); ibid., 10, 
■pp., pt 3, p. 3S1 (Wells). 

The shrinkage or decay of the original burgage, ao prominent in the period bdore 
the Refonn of 1833 (see Edward Ponitt, The Unr^onmA Houtt &f Conmtrnt 
(Cambridge, 1903), i, pp. 37-41), seems to have begun befiHe the dose of the nuddle 
ages. For records of such ' ruinous tenements ' see H. M. C, Re^., 6, p. 530 
(Hyihe); Cede, RttUai e/ Uie Bottstt tx Gicucater, p. 5; Wlddrington, Anahcta 
^uraemsia, p. ass; C. J, M., Heniy VII, i, pp. 100 (Richmond); ibid.,i,p. 146, 
R. F., knight, hdd 34 messuages in York worth aod. each " and no more, being in 
ruins for lack of repairs "; ibid., i, p. 181 (Exeter); Madoi, Pima Bmgi, p. 118 
(London). 

> Created boroughs, ol course, excepted 

■ This is generally the situation, as a charter to Dublin (Walsh, DubUn, i, p. 378) 
shows. In Dublin and the other ancient borou^ the tenure bad grown up on 
certain lands. Dublin was a Danish city when the English got it and the Brishd 
customs, for instance the low and variable landgable and free devise, seem to have 
fitted it BO well that they were probably not veiy different from its own. 

■ David the Dyer's tenement in Caitisle, so frequently rrieired to by town 
historians, is apparently the only example of the latter sort See Thomas Madox, 
Tie History and AntigitUits t^ tie Eachtqutr (3d ed., 1769), i, p. 4<Hi uid Balnea, 
iMtrpoel, p. gi; the latter uses this exaiqile to prove that no one had ' bmgBp ' 
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gess.' During the middle ages the boundaries of a few small 
boroughs were extended, usually by piecemeal additions,* and 
a few of the greater boroughs were enlarged by the addition 
of villages neu by,* but in general a borough's tenurial boun- 
daries remained the same all through the mediaeval period. 

Far greater in number and in importance than these ostra- 
cized foreign holdings were the messuages in the fee of the castle, 
which in many boroughs rose almost in the midst of the town, 
from whose houses nothing separated it but its ditch. The 
castle itself was, of course, under feudal tenure, and as it often 

lights unless he lived on ' ciown land ' meaning [vob&bly that a burgesa must . 
bM directly of the king in a royal borough. Thic waa never the case; even in 
charter OEated bwoughs burgeas rights went with every tenement tOl it fell bdow 
a minimum frontage; even then it was still bdd in free burgage. The burgages 
of the ' burgage b«MDu^ ' of the ante-Reform BiU period were, however, hdd of 
the lord of the borough and paid landgable. 

' Probably the |Neces ot land in the field* woe <tr had been parts of mancts. 
They may have been more frequent on the Wdah bardtx. See Johnson, CiuUmu 
cf Hereferd, pp. 36-37, a, laSo-it: " There are some lords and their tenants who 
are dwdlcrs and holdos of land within the said bounds wluch they hdd by a service 
called Idbentm Feodum. . . . But concerning theiT foreign service . . . their 
lords are not deluded by us nor by our liberties. For we never intermix our- 
selves with themin anything touching those tenures. . . . Such men ... are iwt 
burgesses." Wddrington (^i^iltcta Eboracetuia, pp. 349 ff.) has a long story con- 
coning a messuage in Yoric held in grand aerjeanty by the service (rf kequng the 
jaa of the forest of Galtees. 

■ At Plynqrton the Eail (tf Devon, when granting the borough at faim to the 
burgesMs lor £34 2a. id. in 1 341, saves " to the eail any increase he can make in 
rents of . . . fweign lands without the borough " (C. C. R., ii, p. 303). 

Ute prior and convent of Montacute granted an extenuon of the borough along 
tqiparently the only street (Somerset Record Society, [Publicotioiu], viil, Bruton 
and Montacute Cartularies, p. aio; the place seems a strung«ut western village, 
very different from the nudeated eastern type). Sec also Head, Conation, p. 34. 

■ C. C. R., il, p. 474, ■>■ 1^98 (Newcastle); Hid., iii, p. 190, 40 Henry VI {Scar- 
borough). 

Political and tenurial boundaries were not always co-inddenL See Mrs. J. R. 
Green, Town Life in Ike Pifltttith Century, ii, p. 40 for Cariide and Hereford. At 
Lymington in the nineteenth century the borough boundaries were undefined, 
tenements not burgages stood " within the heart of it "; and some of its burgages 
were separated bom the borou^. Tradition has it tiiat, the French having burned 
most of the town during the Hundred Yeais' Wax, every newly-built house not 
■tanding on an andent site was held to be " exclusive of the borough," a reaolution . 
Ulustiative of the exduaive and intolerant siarit of the fifteenth century burgeaset. 
See Fariiamenlary Faftrt, rSjs, zziv, p. 743. 
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had its own dependent lands on which houses stood, one would 
expect to find these held under the same tenure as the castle. 
Urban influence and previous tenurial conditions, however, 
were too strong for feudalism; in such cases the tenements of 
the castle-fee were held in burgage tenure. The governmental 
and pohtical relations of such tenements and their holders are 
other matters; the character of the tenure is clear.* The sheriff 
or the castellan collected the rent of the castle messuages, 
and the town had no share in it. At Norwich the lands in the 
fee of the castle were granted to the citizens in 1344-45; * the 
castle itself was still a part of the county in the eighteenth 
century,* 

In every boroiigh there were areas, bits of no man's land, 
odd comers, and above all the streets, held directly by no person 
and called the ' waste.' To whom did the waste belong, to the 
commonalty or the lord of the borough ? Today streets and 
public places are dvic property; in the middle ages they were 

' See Cooper, Camliridte, i, p^. 5S, ga, a. 137S and 1340) a gift of the castle 
specifically ezduded escheats of its tenements. 

In 1316 an mqdsitioD ad quod damnum stated that all the tenants of a messuage 
in Norwich, in the fee of the castle of Noiwich bad " alienated, . . . bequeathed, 
and assigned " it from a period to which the jurois' memories ran not to the con- 
tnuy, " as citizens elsewhere in the dty aforesaid do with their tenements," without 
the license of the sheriff " or other nuoisters of the lord the king " (Stanley v. 
Uayor, etc, f. 34). 

At Liverpool e. 1355 the Duke of Lancaster gianted a messuage to a burgess 
which messuage the " late constable of our castle of Lyvetpull hdd of the gift of 
Lord Hemy, late eari of Lancaster." The services were the same " as the other 
tenants of the same town do for like messuages." As at Norwich the town bailiffs 
did not collect the rents (Baines, Uverpoal, p. 134). 

At London the jvralores " dicunt quod Tuiris Londoniae cum Judusmo et 
aliis pcTtinentibus est de dominico domini re^ et est in manu sua" {R. E., i, 
p. 4tS). Grants of such ' pertinentes ' show the tenure to have been free bur- 
gage and the rents commonly id. each. 

At Oswestry in 1406 the burgesses were " discharged from all fees demanded by 
the Constable of the castle," but the constable got, at his dection, id. from every 
' mansion house,' or original burgage, in the town (Cathrall, Oswestry, p. 47). 
Oswestry was once a garrison borough. See also C. /. U., ibid., Henry VII, i, 
p. 394, 7 Henry VII, StcAecurcy; ibid., v, p. 46, Ed. H, Bridgwater. 

■ Hudstm and Tingey, Records 0} Nonmck, i, p. diii. 

• Blome6dd, Norjrik, iv, p. im. 
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the borough lord's. Unless he had granted the waste ' to the 
bu^esses no one might lawfully ' approve ' it without his per- 
mission.* Grants of the waste during the earlier part of our 
period were commonly grants of small plots to individuals.* 
It may have been that this approval of the waste at low rates 
by the king led the Norwich burgesses to ask in 1307 that it 
be granted to them, but their hoiu: had not yet come. Even 
the land beneath the streets was the lord's. The friars of 
Oxford had to get leave to tunnel thereunder.* In some boroughs 
the waste was given to the burgesses in its entirety, at an ' early 
period ' in London,* in the twelfth century at Bristol;* often, 
however, the boroughs got the waste because they took it,' a 
silent process usually whose only records were those of attempts 

' Where a borough had pesture land in additl<ni to tbe araUe it wu commonly 
communal property and was called not waste but paattue. 

■ See Scott, Berwick, p. 347, a. 1307, " waste-places within tbe palbadea " ; 
ibH., p. 250, a. 1333-34; H. M. C, Rtp., s, P- Jis. 33 Hemy VI, Rye, vacant 
land belonging to the king; Matthews, Cardiff Records, i, p. 176, a. 1491, the 
baOifls account for " three parcels of waste land lying witliin the libeities." 

* C. F. R., a. 1300, p. jii, " a void plot ... in Bedeford, shaped lite a shield," 
ija ft. long, a) ft. wide at one end, 93 ft. at the other; the terms were 6s. 8d. down 
and IS. a year peipetual rent, " payable at the Exchequer by the hands of the 
sheriff "; see also ibid., p. 536, Ravensrod. 

Stanley «. Mayor, etc, of Norwich, f. 11, a. 1304; tbe king allowed William de 
OJton to enclose and build on two places; the lent of each was id, due tbe king, 
payable to the bailiffs, and called landgaUe; d. Bedford. See also C. F. R., 
a. 13,03, p. 50, for similar cases. 

* C. P. R., a. 1318, p. 168. 

■ Calthiop, Usages and Customet of London, p. 35. 

* Seyer, Bristol Charters, p. 10 (1188). Scarborough got the waste in 1353 
(C.C. R.,i, p. 417); Scarborough claimed to be a borough («■#. Hemy I (B^er, 
Searborough, p. 18); Berwick in 1307 (Scott, Beneick, i, p. 347); Notwicb in 1389 
(Blome£eld, A^Df^ofi, iii, p. So); Southaaq)ton in 17 Henry IV, andsoon. 

' Sometimes the burgesses had the grace to petition for a grant of the waste. 
At Norwich in 1307 the burgesses asked in vain. No whit discouraged the com- 
munity proceeded to act as if the waste were its own and in 13Z9 was in conflict 
with the king's escheatoi south of Trent, houses having been built on the waste 
" by grant of the city." Edward U's reign afiorded an excellent opportunity for 
such unlawful ' s^^iovals ' of the waste; theii extent can be seen from their rents, 
which in 1307 were 9s. ad. and in 1339 were £9 iis. 8d. The dispute was 
ended by the king's granting the waste to the dtizens (see Blomefidd, Norfolk, 
ill, p. 80). 
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to check it,' attempts vMch often resulted in further extension 
of the tenure and exclusion of the borough lord. 

' See Atcheaon, Cast eftlm Bttvugk efPtttrtjuid, a, 1613. Among other uiurpA- 
tinn the bujgesBa bad approved tlie wasU witliout leave. Hk justicei refused 
to dedde the ownenhip <^ bouses on the waste, advisiiig tlie borou^ lord to [wo- 
ceed at ooaanaa law (p. 16). Ihe modem l^al view was apparently taking the 
place of the okL At Sandwich the watte seems to have been considered communal 
prcpcrty. Hie mayor and commonalty " poesunt edam et solent edificaie, ri 
vcduerint, ueks vscuaa" (see Boys, SatidmcA, p. 534)- See Uaitland'a views 
and OHnments ccAcerniiig the waste in Cambridge in his Tatmihip and Bonu^, 
pp. 187-189. Few bocou^ courts leet were bdd in the later part of our period 
without some aot being presented for * purprrsture,' i. «., unlawful approval of 
a form beu^ encroachment 
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"Teee mercantile spirit of the boroi^bs affects th^ houses 
. . . and it is in the boroughs that landowneiship first reaches 
a modem degree of purity and intensity." * 

So far in this discussion of the tenure the mobility of the 
burgage tenement, that is the burgess's power to alienate or 
divide his messuage, has been presupposed but not defined. 
We shall now try to deal with this subject in detail; to show 
where and to what extent a burgage tenement m^ht be divided, 
sold, or devised; whether such liberty existed in all the bor- 
oughs, and if so under what (if any) conditions; that is, where 
and whether the mobiUty of the messuage lay under complete 
or partial restriction, or under no restriction at all. The general 
line of treatment, therefore, will be freedom of division; of aliena- 
tion, or buying and sellii^; and most unportant or at least 
most significant of all, freedom of devise. 

It may be suggested that liberty to divide means liberty to 
sell. One might divide and still not sell, in appearance at least. 
The early records of division are mostly of this sort; the grantor 
' enfeoffs,* just as outside of the boroughs,* though in substance 
the grant is in no way feudal. The prevalent view seems to 
be that there was no restriction on the mobiUty of the burgage 
tenement. So Bracton virtually states, and viewing the boroughs 
in a mass ahd from a distance the idea is in the main correct, 
for most of the older boioi^is at least. An individual view 
of the borou^ from near at hand will, however, disclose many 
exceptions to and divergences from any general rule of mobility, 
eq>ecially in respect to freedom of devise. 
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Divisibility of Burghal Realty 

The attitude of the feudal land law toward division of a fief ' 
is too well known to need description. Exactly opposite is the 
attitude of the land law in the older boroughs, where there 
seems to have been no limit whatever on extent or manner of 
diviaon, not merely of land but of houses. In the ancient 
boroughs the evidence for division comes mostly from grants. 
The customals do not concern themselves with a matter of 
common right and universal knowledge.* The length to which 
division might be carried is seen in a grant of a sixth of a six- 
teenth of a tenement in London," and one forty-eighth of a bur- 
gage in Liverpool.* 

As with many other customs, divisibility in the chartered and 
created boroughs appears to have a tinge of artificiality about 
it. In the older towns burgesses might divide as fancy led them; 
in created boroughs it seems often to have been taken for granted 
that he who divided a messuage would do so evenly. The 
charters to such boroughs contained permission to divide the 
burgages and conferred the same privileges on him who had half 
a burgage as on him who had held it all.* It has been suggested 

> Except amoag co-bdresses. 

* A grant of a ' moiety of land ' in Gloucester, c. 1 200 (Stevenson, Secordi of 
doiKeiler, p. 84). At Bridgwater in 1345 & gr^nt of " half a messuage " conveyed 
" the whde of the solarium with half of the bedchaa^jer and of the curtilage " 
(H. M. C, Rep., 3, p. 311). It sccma that the giantor retained the cellar and half 
the yard. The two tenants shared the attic. For eztenaive divisioa see also 
Parkin, Lynn, p. 113; R. B., ii, p. 357, and Haitland's ccmuueata in his Township 
and Bormttk; Bateson, Records of LeictsUr, i, p. 390, a. 1191-92, release of a third 
of a messuage; Hudson and Tingey, Records of Norvnch, 1, p. 353, a. 1293-95, 
" medietatem . . . mesuagii "; H. M. C, Rep., 3, p. 57 and Rep., 5, pp. 506, 601 
for Southampton, Dartmouth, and Rye, where " a room in a tenement " was 
granted. Weaie, Thombury, and Richmond show grants of halves, thirds, and 
quaitera of messuagea (H. M. C, Rep., 3, p. 306, 10 Ed. Ill; C. /. M., Heniy VII, 
i, p. 100, I Hemy Vn). 

' C. /. Jf ., Henry VII, i, pp. 241 and 383. The pmpaty seems to have been a. 
whaif or a warehouse and whaif. It is called * le CHd Wol Key '; in another 
source (Riley, Afunimenta GiidhaOae, i, p. 580) ' Wolkey ' (* Woo) Quay '); and 
the sixteenth is probably one share held in portions. 

* Picton, Liverpool Reccrdt, i, p. 12, a. 1346. 

' Bennett, Tewiesbivy, p. 3*1 (a. 1147-83). Holden of hali-buigages were to 
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by an eminent scholar ^ that " there was no doubt a limit to this 
process " of division, as a twelve-foot bui^ge was necessary 
at Preston to give its holder burgess rights.* This limit, how- 
ever, concerned frontage only, which division might not affect 
at all; the threatened loss of burgess rights would have an 
effect in proportion to their value. The Cardiff charter gave 
burgess rights to those who held half-burgages,* which were 
probably halves of original messuages, a simpler and more 
effective method than a limitation of frontage for restricting 
burgess rights to the responsible citizens.* 

As tenements might be divided, so their parts, or new tene- 
ments, as we may regard them, might be reunited, as at Scar- 
borough * and at Cambridge.* At the latter town it is apparent 
that the various parts (or messuages) when joined, formed but 
one messuage; unlike the custom at Scarborough but probably 
in accordance with the usage elsewhere, the hawgable of the 
new messu^e seems to have been the sum of the hawgables 
of its various parts. This was the reverse process of divisibihty; 
its complement was holding in coparcenery, for when a burgage 
descended to co-heirs it must be so held or else divided. Copar- 
cenery was a recognized though not a conmion form of holding 
under burgage tenure; entered into involuntarily, the fluidity 
of urban realty rendered its avoidance even easier than in the 

have tlie same rights as holdeis of whole burgages. CardiEF bfts the same provisioii 
in its charter; the Eari of Gloucester was lord of each borough. 

Tait, Mtdiaetai Manckester, p. 66, a. 1301: " quiHt>et potest vendere . . . sive 
maiua, live mious, aive totum "; iik the fifteenth century there were many liaU- 
burgages there {ibid., p. 68). 

Waidell, Luds, app., p. iv; " Whoever shall purdiase any part of any such 
toft ... is as free as if he have purchased the whide toft "; H. M. C, Rep., 8, p. 369, 
5 Rich. I, Pontefract; " Quicumque emetit aUquam partem alicujus tofti," etc 

> Profemor Tait, in his Medianal iiatKhtster, p. 68. 

* The usual formula was ' may make free burgesses (or free tenants) by 10 ft 
frontage,' as at Ini'stiogue, 40 ft., as at Kilkenny, etc. 

* Matthews, Cardif Secontt, i, p. 12. 

* There was, however, a large amount of more minute division in Cardifi. 

* Brown, Yorkshire Inquisitions, i, p. 11, a. laso; the previously quoted case iu 
reelect to the action against the abbot of Citeaux. See p, 71, note 1, 

* R. B., ii, p. 357: " unum messuagium in . . . Cantabri^a . . . quod mes- 
■uagium idem T. de diverabus hominibus enut per particulas, unam scilicet partem 
dcR. . . . etaliampartemdeA.,"4d.baw^ble. 
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country. At Ipswich in 1254-95 the borough court decided 
that when a burgess left daughters only, " his lands and tene- 
ments shall dessend by the Custome to them in coparcenery," ^ 
but the scanty evidence for the existence of this form of holding 
comes from records of transfer rather than customals.* Joint 
tenancy and tenancy in common seem commoner than holding 
in coparcenery. These were dissoluble only by mutual consent.* 

From what has gone before it may seem as if there were no 
restriction whatever on divisibility other than forfeiture in some 
boroughs of burgess rights by one whose tenement fell below 
the minimum frontage. Complete freedom to divide one's 
messuage, however, existed only in the boroughs where realty 
might be alienated without impediment among the living,* 
and for only one generation in nearly all the created boroughs. 
Even in these the ' divide ' of the charters seems to mean divide 
once and no more. In the second and subsequent generations 
division was limited to purchased tenements, thoi^h probably 
in a few of these boroughs inherited tenements might be divided 
among the heirs themselves or among others with the heirs' 
consent.* 

Fb£e Sale 

This limitation on divisibility in certain boroughs brings us 
to a distinction in the nature of the lands at many places, a 

■ BftcoD, Aimolls of ipswicke, p. S. Such ten&nts must aetAn togethei {ibid., 
P- 19). 

* At Soutlumpton, foe initanoe, Itmp. Ed. I is a eaaveytuce of b " petiinum 
[i. I., Boluiuin] cum uno cellaiio " hy two brothns and three of their sisteis, judgiiig 
from the ounta, to a fourth nster and btx husband (H. H. C, Sep., 11, ^p., pt. 3, 
p. 56); the family app«aiB to have bdd the mosuage sa a unit. For the custom of 
descent of realty see Gross, " Intestacy LQ Mediaeval Boroughs " {Aiitiguary,i6&s)- 

* At WiDchester, 1103-15, we find " i domus modo maitent ibidem iiii homines " 
{D. B., iv, libet Winton', f. 1), and another domta hdd by father and son {ibid., 
f. 8). At Haldon a record speaks of & tenement in tno men's hands (C. P. X., 
a. 1401-05, p. 30S), and at Colchester another coocenu two tenements held con- 
jointly 1^ five men (Benham, Red Paper Book i^ CMitsttr, p. og). For copar- 
cenery in the country, see Statutes qf tke Realm, i, p. 77. 

* See bdow, Free Sale [p. >io), and Restricted Sale (p. 114). 

■ Hence, thouf^ not exduaivdy, the halves and quarters of messuages so fre- 
quently met with. TMrds of burgages probably arose out of dower. FncSiotial 
or any sort of division depended largdy on any particular borough's rule for descent 
of realty. 
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distinction which was not confined to the duuter-created towns 
but which affected many of the older boroughs of England 
throughout the middle ages. It was based on the manner in 
which tenements were acquired, ' lands of inheritance ' or 
* lands of purchase,' the significance of which division lay, as 
far as sale was concerned, in its coimection with the kin's pre- 
. emption or retrait Itg^ger. Wherever the kin's preSmption 
existed sale was limited ' to lands of purchase, ebewhere it was 
free. 

The evidence as to buying and selling messuages or parts 
thereof comes mainly from three kinds of sources: grants and 
releases of tenements; charters and customals; and inquest- 
findings in the course of l^al processes, especially those cases 
taken to the royal courts by writ of error in judgment.* State- 
ment in a charter or a customal that sale was free is condu^ve 
and final evidence, for thou^ customals might be chatted and 
charters amended such chai^ and amendment as touched 
the tenure were nearly always toward freedom and never the 
reverse. The evidence drawn from grants and releases is not 
so satisfactory, for in many boroughs some of the messuages 
might be sold freely and some might not. The evidence of a 
large number of grants in the same borough, even though none 
should contain any mention of restriction on sale, does not 
necessarily prove that sale therein was free; they may all relate 

' Tlie amount of Hmitadon depended on location and period. 

* Appeab from the dedsions of a borou^ court might be heaid before a royal 
justice in bis court (oyer and terminer) in the borou^ of be argued before the 
bendi at Westminiter. The reporti in the Year Books and the Ptadtontm Wat- 
mom. Abbretiatia show that the justices usually accepted without question the law 
as dedared by & juiy of bucgesaes. 

Appeals from a dedsioD of the Hustinp in London were heard by a bench 
composed of the mayor, or mayor and sheriffs, with whom were assodated cdtaln 
aneaaon named in the commission. They sat as a court of oyer and terminer. 
See C. P. R., a. laSi, pp. 46, 47 d paii.; also R. R. Sharpe, Court of BusUng, mtrod., 
p. iii; for the Hustings as a court of record see Riley, MunimtiUa GSdkaBae, ill, 
pp. 16, 17. 

For the ' gavdet,' from which the htddei could not be ejected for a year and k 
day for default in rent, and whidi the demandant might then hdd for the following 
year and day, see ibid., ill, p. ai) C.A.D., i, p. 100. For the SUtute of U«^ 
diants of Acton Bumdl, see Statutes cf tht Rtolm, i, p. 165. 



DgitizedbyCoOglC 



112 BVBGAGE TENURE IN ENGLAND 

to lands of puichase. Unless such records contain internal 
evidence that they concern lands of inheritance they prove 
nothing one way or the other in re^>ect to freedom of sale. 

From this sort of evidence, as found in conveyances of realty, 
it seems probable that sale was free at Leeds > and Fontefract; * 
there is little doubt that it was free at Gloucester * and Leicester.* 
At Winchester * in the later part of the thirteenth century sale 
was unrestricted, though it seems that such freedom was of very 
recent lawfulness.* At Lynn ' and probably at Bridport * 
the impediment of the kin's preemption was absent. It is 
scarcely necessary to add that sale was free in such places as 
London, Bristol, and Oxford, not alone because they were the 
more important boroughs, but because their abundant and well- 
known records prove it.* 

' See Wardell, Municipal Hiilery ef Leeds, app., p. iv. Any buigeas may mJI his 
land to whom he will. It is « question whether be mi^ so act with inheritAoce. 

' H. M. C., Rep., 8, p. 269, 5 Rich. I. The charter draws no line between pur- 
chase and inheritance. Pontefract, however, had the Grimsby customs. 

* H. M. C., Sep-i II, app., pt. 9, p. 409: A. " emit [tenani] de Baldwino Glio 
sacerdotis: tenendam in ... hereditate." j'ititu locenjoiu, jUiiu ruUiiu, how- 
ever. Stevenson, Kecords 0/ the Corporation <(f Gloitealer, pp. 13S-150, c. 1130, 
shows no reatriction OQ sale, with one poauble exception, for which see p. iii,n. 1. 

* Thompson, Leicester, p. dg, a. 1354; a rent " by hereditaiy right " was sdd. 

* C /. U,, i, p. 283, 56 Heniy III: a " messuage ... is not the king's escheat 
... for the king gave it to ... G. and his lieiis, and he had a son . . . who 
. . . »dd it." In other words a teitement of inhetitauce was add. 

* llie kin's re/rail seems to have been legal early m the thirteenth century. 

* Parkin, Lynn, pp. 123, 173, 305 (a. IJ73). 

* H. M. C., Rep., 6, p. 480, leiHp. Ed. I. An heir granted " lands, tenements, 
and mills " formerly belonging to his father and theiefoie the son's inheritance. 

' See, for Bristol, Bickley, LiUle Red Book of Bristol, Wadley, Great Orphan Book, 
etc.; for Oiford, Rogers, Oj^ord City Documents, ia6S-i66s. 

It may be that the kin's preemption existed in every borou^ as late as the 
twdfth century. Miss Bateson {Borough Cttslotns, ii, p. 61), quoting from Fdii 
liebermann's Gesetse der Angd-Sachien, London Ubertas, 1133-S4, Ipves an 
instance of the kin's retrait in London at that period. 

Bracton (De Leg., iv, pp. z6i f.) tells us that "item [tnortd'aiKeslor] cadit . . . 
propter ccmsuetudinem lod, ut in . . . burgis . . . et tenementis quae sunt de 
perquiaito, sicut in . . . dvitate London et alibi." Mort d'anceslor ' f ell ' for 
tenements of inheritance too in many boroughs, yet Bracton says nothing (d 
luch. Indeed be stumUes more than once in his Comments on the cust(»nBry law 
of the boroughs (see p. 130, note i). Retrait Ugnager had disai^)eared in LondMl 
long before Bracton's day; there is no trace of it in the Usages and Cvsiomu (Cal- 
thiop), Liber Cuflumamm (Riley), or Court ef Butting (Sharpe). 
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Dublin followed Bristol as a borough of unrestricted sale, 
and Limerick, Waterford,^ Cork, and Rathcool followed Dublin. 
The charters to the baronial boroughs of Congleton * and CasUe 
Rising,* the episcopal borough of Chard,^ and the royal borough 
of Hull ' allowed free sale for all tenements. At Wyccnnbe,* 
Altringham,^ and Rhuddlan * freedom of sale was without limi- 
tation or was directly stated to be allowed in respect to an 
heredity. Some of these illustrations are from the charters of 
boroughs in which there was often a prohibition of alienation 
in mortmain.* In the older and larger boroughs sale was regu- 
lated not by charter, but by custom, which the burgesses could 
change." It was just as well for them not to have certain provi- 
sions of their land law incorporated in any charter, otherwise 
change might be difficult. In 1200 King John gave a charter 
to each of the two very similar boroughs, Nottingham and 
Northampton," whose land laws were probably identical. In 

> " Hut all feimea did eoswe the nature of fee simple landes within the dtie " 
(H. M. C, Rep., lo, «pp., pt. 5, p. 333) probably refers to tbe fact that the ia- 
tinction between purchase and inheritance did not obtain. 

' Head, Congklcn, p. 34, a. 1173: the charter was from Heniy de Lacy. 

' Parkin, Lyim.p. 205: from the Eail of Sussex's charter of onle 37 Heiuy III. 

' C. P. R., a. 1186, p. 116: the charter, confirming that of his predeceasi», was 
given by the bishop of Bath and Wdls in iiSo, 

* Sheahan, BvU, p. 50, a. izgg: Hull (Eingston-upon-Hull) was almoet the only 
borough of royal foundation. OvertonwasmadeaMtr (wgMby thelungin 1291. 
Tie bailides of Guienne may have suggested his gift of wood from his forests to 
build the houses. See Madox, Firma Burgi, p. 39. 

' Plac. Weslnum. Abbr.,p. iSS, 3 Ed. I: " Et juratores lequi^tisi consuetudo sit 
Id villa de Wycumb quod aliquis de etate xiii annonun possit tenam auam dan 
vendere . . . dicunt quod quam dto habeat plus quam jdi ajmos potest secundum 
consuetudiuem ville tenam dare, vendere . . ." 

* Pariiameittary Papers, 1835, ixvi, p. 2574, c. 1190: " quod angulus burgenss 
buigsgium suum possit vendere, invadiare, dare . . . cuicunque vd quibus- 
cunque vduerit." 

* tbid., 1835, nvi, p. 2838: " unus pucr masculuB vd foemina potest vendere 
bereditatem suam cum pervenerit ad etatem TJiii anoorum." 

* See Gross, " Mortmain in Mediaeval Boroughs " {American Historical Rmiew, 
July, 1907). Alienation to Jews, king's offidals, and infrequently to chief lords, 
was forbidden in some towns. Lands were usually given, not sdd, to the church; 
one could trust the religiasi for thaL 

- See Stubbs, Sdect Charters, pp. iio-iii. 
" Ibid., pp. 308-311. 
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the foimer the charter 6sed a restriction on sale, which, of course, 
could not be legally removed without the king's pennissioa; in 
the latter the matter was left, as in most of the andent borou^, 
to the bui^hal land law.* 

Restricted Sai£ 

For this part of our subject the sources are mainly the borough 
customals, with occasional grants of real property and records of 
courts, where the grant may specify which sort of tenement was 
the subject of a sale, or the court record may contain a dispute 
in respect to an alienation followed by a decision of its legality 
or the reverse. This order of naming the sources will be in 
general the order of treatment, though chronological sequence 
is of Uttle moment in regard to customals, unless there should 
be more than one for a single borough or evidence that there 
has been a change. 

Sale was restricted by the letter of the law to lands of purchase 
at Cardiff * and Tewkesbury,* whose charters from the Earl 
of Gloucester embodied apparently the same customs. Preston * 
and Pembroke * had the same restriction, though probably 
lands of inheritance also might be sold with the heir's consent. 
Restrictions on sale were almost universal at created baronial 
boroughs on or near the Welsh marches, though by no means 
limited to that locahty.* There were exceptions, however, 
as at Hereford, a royal borough, where one might sell lands 

I 'Baxdy,Ib>ttdiCkartarmii,p.4$: " et de Urru suis et tenutia qime infra boigum 
ntot Kctum eu tcneatur secundum coUBuetudiuem buigi." 

* M&tthews, Cardiff Records, I, p. ii: " each buigtas may at his will . . . adl 
<x in any other manner alien his buiga^ whidi ii oE his puichaae, to irtiomsoevtr 
he will. . . . And if that buigage shall have been of iDberit«nce, lus own heir or 
hein shall have it "; charter imit 1147. 

» BeoDEtt, Taekesbury, p. 321. 

* Haxdrnvk, Preslon, p. a6o; Fuhvick, Prtitait, p. 16: " when a buigeas shall be 
deaiious to s^ his burgage, his next of kin is to buy that buigage before any other " 
(c. 1173)- 

' C. P. R., a, 1578, p. 107, " d quit bwgeinlum . . . anno uno ct die dommn 
vd tenam sine calumpnia tenuerit . . ." 

' Weannouth foi instance hod the same custom (Bateson, Boroi^k Cuttomi, 
ii, p. gi): " butgenii licet . . . vendeie . . . tertam suun . . . tine amcesni 
heredii sui quam ipse de proprio catallo suo emerit." 
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of purchase or of inheritaDce " when and to whomsoever " 
he pleased.' Though sale of inheritance was definitely forbidden 
under ordinary conditions and without the heir's consent at 
Cardiff and Tewkesbiury, a subsequent clause of the charter 
(or customal) allowed its alienation in necessity. In both 
towns this took, the form of the would-be seller's publicly asking 
his next kin to ' find him necessaries ' ; these not forthcoming 
the tenement m^bt be sold.* Though there is no mention of 
such a limit of time at the two boroughs in question, in the 
oldet boroughs a year and a day's imdisturbed possesion of an 
inherited tenement gave the buyer security against ejectment 
by the next of kin. 

The Northampton customal is very detailed in respect to the 
kin's preemption and may be used to illustrate this feature of 
the old Germanic land law as developed by the mediaeval 
Ei^li^ burgesses. At that borough he who bought a tenement 
and held it imchallenged {sine caUimpnia) by the seller's kindred 
for a year and a day was thereafter secure in his purchase if 
the sale were otherwise regular.* At Northampton and else- 
where the heir was given every chance to exerdse his retrait; 
if he were imder age, or beyond the four seas, or in jail, the year 
and day did not begin to run until he came of age, or returned 
from abroad, or was enlarged. Northampton was unlike nearly 
all other boroughs of restriction in that there were occasions 
when no distinction was drawn between lands of purchase and 
lands of inheritance, the kin's reirait applying to both except 
when the seller held tenements of each sort. He who held mes- 
suages of either sort must, when he needed to sell them, offer 
the tenements first to the next of kin,* and the tune durii^ 

1 Johntoo, Ciutoms ef Etr^ord, p. 35. 

* Matthews, Cardiff Rtcordi, i, p. log; Bennett, Ttwkttbwy, p. 311. If t. 
bursen " through distten of drcunutances " was " <d>liged to lell or mortgage 
Ui burgage," be ought " for a fint, a Mcond or third time, to ask his hdr to find 
him iKceuariea." 

■ MTfcltJBn, lM>er CiMttmantm, p. ij: " If any man monably after the uaages 
and the lawet <rf the town of Nothampton and hi wittnease of the courte." 

* Ibid.,p. rS: "If any man have any londestenementes or rentes of hisboitage 
or of purchase and be that loodetenemente 01 rente oedith to sdlyn bis kyneallwcy 
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which the heir had the option of buying was iq)parently tour 
weeks, depending on the frequency of sittings of the borough 
court. If such a tenement had been sold before being offered 
to him the grantor's heir might come to court within the first 
four pleas, tender the buyer what he had paid and take the 
messuage, but he must make the payment within eight days. 
If the sale should have been made out of court, that is clan- 
destinely, there was no hmit to the period during which the 
heir's option ran. To prevent fraud on an heir both buyer and 
seller must swear that the sale is bona fide and that the price 
offered will be really paid.' 

If a burgess should hold tenements of both sorts he might 
sell those which he had bought without hindrance, and to whom 
he would.* Under stress of poverty it seems that any sort of 
messu^e might be sold. The clause of the customal which 
deals therewith is not remarkably ludd, but it is plain that an 
heir must either find the holder ' necessaries ' or see the tenement 
sold. If sold, the heir had the option of buying it at the price 
a stranger would give, and the limit for payment was eight 
days, as in the case of forced sale.* Under two conditions the 
kin's retrait was inoperative at Northampton: a biu:ges5 might 
give a part of his tenement, of whichever sort it might be, to 
his daughter ' in free marriage,' * or be and his wife might sell 

shall be moste nexte to sake the Icate " (purchase). The ' nedith ' may refer to 
'sale in necesnty'; a later clause, however, provided for that with its conditions. 

I Uarkham, Liier Cuitttmamm, p. i8 : the hdr nuy recover u soon as the sale 
u " shewed." 

As the proceedings at Cardiff and Tenkesbury were, no doubt, in the borough 
court the ' three aummons ' thereat may be compared with the ' four ;deas ' at 
Northampton, three weeks and four weeks respectively in all probalnlity, thou^ 
Cardiff, not being a commeidal borough, may hare held its court at the conunon 
intervals of three weeks. 

* Ibid., p. 14: " though his heire wolde hym withsayne." Usually ' purchase ' 
gets no such respectful mention. 

' Ibid., p. 19. If one " forpoverte or with owte poveite " wishes to sdl his land, 
" his sone his doughter kynne the chefe lorde " shall not prevent it. " And if any 
man w^e bis londe tenement , or lente taken or geven to fynde hym his sustinauoce 
termeofbislyfehe that is of his blodeahalbe most nexte than astraunge man so he 
wcril done and fynden in the same maner as a straunge man wolle done." 

* Ibid., p. 2S- 
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the realty which the latter brought at their marriage, whether 
it had been of inheritance or purchase.' Rents were always 
subject to the same distinction and restriction as lands and 
tenements, and the heir who ' withsaid * (gainsaid) must be 
' most next ' of kin,* 

Northampton had all the restrictions of other boroughs, and 
in addition a few of its own. Elsewhere in practically all of 
the older restricted boroughs, Portsmouth excepted, no obstacle 
lay in the way of selling purchase. To sell inheritance was 
forbidden at Bury Saint Edmunds in Abbot Sampson's charter 
of 1190,* and in the charter extorted from the monks in 1337; 
the latter dealt with the matter in greater detail.* Sale was 
restricted at Portsmouth; * Dover had the same custom and in 
addition was apparently the only borough of restriction where 
a penalty was provided by the customal for evasion or defiance 

' Markham, Liber Custumanim, p. 19. 

1 That put of the customal wbich concerns tbe tenuie is sometimea hAph&Eard 
and tanked and in the prtaeut case at least has required much labor to interpret 
it. The dauses with reference to sale in ' need ' and in ' poverty ' ore especially 
muddled. Either the burgesses were in the same state or the clauses are not 
contemporaneous. Was the heir's ccttertA necesssry to sale of purchase only 
when its holder was obliged to sdl and not when he sold it voluntaiily ? In most 
other cases, whether the borough customs were compQed in Latin (aa they commonly 
were), in French of a. fearful sort, or in En^iah, they are clear enough; whatever 
tlie language of writing, it is apparent that the language of thought was English. 

' Dugdale, Ucnaslkon, iii, p. 154. 

' See Arnold, Memorials 0} SI. Edmund's Abbey, iii, pp. 309, 311. The next of 
kin to him " who shall sdl his land or tenement . . . may have the buying of the 
tenements by his claim, which be shall bring before the next Portmanneinote after 
the sale "; he must pay " to him who shall have bought it as much as he paid," 
aitd the usual precautions to prevent fraud on the next of kin are to be taken. One 
who has held " lands or tenements of his inheritance, or by purchase " for a year 
and a day without challenge shall remain in undisturbed possession. 

"Die charter of 1190 was the same in brief, stated that the customs it granted 
to the burgesses " se habuisse tempore regis Edwardi," and allowed sale " necessi- 
tate cogente " the kin to have first offer. 

' East, Porlsnumlk, pp. 4, 5 (customs]}; [he] " that bathe Lond or Howse by 
purches or by dissente whereof he had seywng ... a yere, and a, daye withoutyn 
any Inqiechement or daym ... to reioyse it for ev'more; but if " (i. e., except) 
" it so be that ther be any Wythyn age other " (t. e., either) " oute of the Lond 
or yn preson, that is to Wetyng " («. >., to wit) " Brother, or suster, or Unkle, 
or Nevewe, or Neo." Temf. 14 cent. Both purchase and inheritance seem 
subject to relrait. 
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of the kin's right to preSmption.* At Roinney, if an heir's 
tenements had been sold when he was in ward he might recover 
them when he came of age by paying the selling price.* This 
is merely an extension of the rule governing the kin's preemption 
that an heir may recover an inheritance on coming of age; 
his difficulty would be in finding the money to pay for his lost 
inheritance. It is plain that it would often be for the best 
interests of an heir in wardship, and sometimes necessary for 
his maintenance, to sell his realty. The custom at Dover and 
probably all other boroughs of restriction was first to sell the 
ward's chattels, his ships included. His tenements might then 
be sold, but the buyer was never (in theory) assured of undis- 
turbed possession till the heir had passed the age of majority 
(i2 to 2i) by a year and a day.* 

Turning again to the land of the shires, we find the kin's 
retrait at Nottingham,* where the following transcript of a record 
of the municipal court shows how the principle worked in prac- 
tice: "A. comes and claiins a messuage ... in Nottingham, 
which H. bought of P., a kinsman of the aforesaid A., and offered 
the money given for the said messuage. And . . . H. comes 

' Lyon, DoMT, ii, p. 374. Hie custom*] provided thu when tme wished to sdl 
lus " heritage . . . the most next of his heirs shall have it before another." If the 
" most next " or any of the kin ^uld not know of tlie tale at tbe time, be may 
come to court u soon u be does know, " and daun the batgain, [and) shall have it, 
by the awaid of the mayor and jurats, in leas price by every pound lad., and tbe 
sdler shall make up the defidency to the fint purchaser." 

• Ibid., ii, pp. 33i-33a- 

' The buyer, however, usually held a bond oi indemnification, in case of cedama- 
tion, from tbe guardian, who, unless appointed by will, commonly was also under 
bonds to tbe dvic authorities for due performance o( duty. 

Under any drcumstancee and in any borough an action for ' waste ' might be 
brought, and such actions frequently were brought, against a guardian on the 
miikor heir's attaining his t^al age. 

In the dties of the upper Rhine valley a minor heir's relations sometimes con- 
sented to sale in his place (Arnold, GescUcilt da Eigentums, pp. 131-133). This 
secured the buyer from distutbantx by the heir on reaching his majori^, but the 
heir had his legal remedy against the relatives. 

< Rymer, Foedera, i, p. 41 ; Stevenson, Records of NoUinghom, i, p. a : " quicum- 
que burgenslum teiram vidni aui emerit et possiderit pci annum integrum et diem 
unum absque calumpnia parentum vendentia si in Anglia fueiint, postea earn quiete 
possidebiL" Plac. Watmtm. Abbr., p. 130, ai Ed. I: "Juratorei dicunt . . . 
quod . . . ^opinquiorea " who wi^ied their deceased relatives' land must offer 
tbe price within a year and a day in the gildhall. 
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and demands the money which he gave for the . . . messuage, 
togethcF with the costs expended upon the said messu^e, 
according to the custom of . . . Nottingham. And it is decided 
that . . . H. shaU make oath how much money he gave," and 
80 on to the recovery of the messuage.' The same custom existed 
at Derby,* which had customs similar to those of Nottingham 
in most matters.* As would be eq>ected Manchester, Stockport, 
and Salford, contiguous in dtuation and almost contenqwraiy 
in creation/ were boroi^hs of restricted sale, the restriction 
. apparently not being confined to lands of inheritance but extend- 
ing to lands of purchase as well.' At Manchester the distinction 
was drawn between inheritance and purchase for sale in necessity, 
but, as at Northampton, it seems to have been a distinction 
without a difference ; * while at each of the three a burgess might 
sell with his heir's consent/ 

1 Stevcnioii, Xeconb 0} Neltiiigham,'p. 71, a. 1310-11. See*Mtf., p. 101,0.1317, 

f<V & ■imilar cUC 

■ Simpson, Dtrby, i, p. 39. In the ch&rter of 1104 the usual yeu and day limit, 
of quiet possession is mentioned. 

* Kingsthoipe, though it was not legaUy a boroughi had the same custom. 
The [dace, as part of the andent demesne, seems to have been allowed to adopt 
mai^ of the customa of burgage tenure. " The . . . seller of . . . lands " 
(I modernise the qieUing) " shall yield them up into the king's hand unto the behoof 
of the buyer . . . there to abide nine dayi; and if any peraon kin to the said seller 
within the fourth degree come within the said nine days and ask a cate," the tene- 
ments diali be delivered to him; he must pay the same amount as a stranger would 
pay and cm the same day (Glovei, Erngstkorpiana, p. 41). 

* The dates of their iWters are: Salford, 1130; Stockport, ? 1160; Msochester, 
1301. The Manchester charter is the meet detailed. 

* Tait, Mtdiaetal Manckaltr, p. 66: " Quilibet bur^nsii burgagium suum 
potest . . . vendcK cuicunque voluerit nisi herea illud emere vcduerit; sed heres 
pro{dnquiot eiit ad illud emendum." 

* Ibid., p. 66: " Liceat cuilibet terram suam que non est de liereditate ven- 
dere . . ., sinecessitaainciderit,cuicunquevcduerit, nisi heres esjn emere vcdueiit; 
ted heres debet esse pn^nquior," etc. 

' At Manchester " si foraitan heres noluerit, tamen, si neceasitas iuciderit, 
Scetat ed vendere de hereditate sua de quacunque etate heres fuerit " iibid., p. 66). 
The heir must buy ot consent to sale if made in necessity. 

lite charters (customals) state in brief tbat (i) a burgage may be sold, (a) pur- 
chsae may be sold in need, (3) ioheritance may be sold in need (at Manchester), 
at Stockport and Salford only with the heir's consent. Hus looks like stupid and 
nadhcriminating copying of the Northamptcm customal, though the three boroughs 
in question are sui^wMdly ' Bretollian.' 
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From the Lancashire boroughs we pass to Newcastle, where 
the restriction on sale declared in the customs during the reign 
of the Conqueror's youngest son ' was still present in that of 
the greatest of the Plantagenets.* The year and day limit of 
challenge in Henry H's charter to Lincoln shows it to have been 
a borough of restriction.* The phraseology of one of the customs 
of York indicates almost to a certainty that it too knew the 
kin's relrail* Beverley probably followed York at this early 
period.* Dunwich was a borough of restricted sale;* Ipswich 
very probably was of like nature. Though its customal ' is 
dear on most points and is full even to repletion on a few points, 
it is strangely silent in respect to sale and its restriction. In 

> Brand, NeucatAe, ii, p, 130, note d: " Quilibet buisensis tenwa suun vendat, 
et ire quo voluerit, nisi terra ilia fueiit in calumpnio." Also " si quia terrain in 
burgagio uno anno et una die justo et sine i-almnnia tenueiit, noa respondeat 
calumnianti, nisi calunmians extra r^num An^iae fuerit, vel ubi sit puei non 
habens potest&tem loqueodi " (Stubbs, Stieet Chariers, p. tia, Customs of New- 
castle. The previously quoted clause is given with sli^tly different wording but 
with the same meaning in this source also). 

At Weaimouth there was the same custom (Batesoti,fiorai|ACiutoffu, ii, p. 91), 
ezpiessed in almost exactly the same words. Miss Batoou considoed this dause 
to mean the prohibition of the sale of a tenement concerning wliich a suit had been 
bq^un. Such a clause in a borough customal would be about as necessaiy as one 
compelling water to nm downhill in the bcaough gutters. Who would buy a tene- 
ment whose ownership had yet to be dedded by the courts ? 

Transfeis of pnq>erty to be legal had to be effected in the municipal court in the 
boroughs of restriction. There the kin might put in a challenge {caUimma). 
A suit followed only in case of dispute. 

> C. /. it., ii, p. 94, 3 Ed. I- 

' H. M. C, R^p., 14, app,, pt. 8, p. a, a. 1157. In the Confessor's day no one 
might sell his tenement outside the dty and away from the kin without the kin's 
consent {D. B., i, f. 336a). 

• Widdrington,.4«Mlecta£W(K«)u>a, p. 67 (customal): "Tbeieisacustom . . . 
that thehusbandmay^vehislands, which are of his own purchase, to his wife . . . 
as well as to any other person." After such a li^we of time and at this stage we 
have no particulai interest in the burgess's wife; we have in any other person, 
for the implication is that the burgess may not give or sdl inheritance. York and 
Lincoln had the same customs in most respects; the " same customs as York and 
Lincoln " is a phrase of a grant at the borough of Hedon, temp. John. The great 
age of these customals, even in com^Hlation, is to be noted. 

* See Foulson, Beverlac, p. 51; Rymer, Poedtra, i, p. 10; Stubbs, Sdect Ckarlen, 
RK io9-rio(c. nil). 

■ Hardy, Sotidi Chartamm, pp. 51, 111, a. iioo, 1115; the burgeases were 
allowed to {pve or sell their " purchases of lands or tenements." 
' Le Domesday dt Gippewyt. 
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Ipswich in 1377, however, a case arose which in brief was this. 
One John Norton had bought a tenement from John Ellis, 
after which he found that Ellis had an older brother, " who 
hathe issue alive of full age." Norton then asked the bailiffs 
to inquire into the circumstances of the sale, and to give him 
a record thereof. They reported to Norton that Ellis's father 
had bought the tenement, that his (the father's) wife " over- 
lived " him and gave the tenement to John Ellis (the son) " in 
the presence of diverse witnesses," and also gave him " the deed 
of purchase." ' It is dear from this record that when Norton 
found that the man who sold him the messuage had an older 
brother, with children, he feared that preemption might be 
exercised. Otherwise he would not have appealed to the 
bailiffs nor would they have bestirred themselves if sale in 
Ipswich had lain under no restriction.* It would seem from 
the evidence of both consent to sale and sale in need that 
Bath was likewise a borough of restriction.* At Morpeth,* 

' B&con, AtuuUli of IpsvicMe, p. 79. The tenement was ' purchase ' to the 
father. Had he died inteEtate it would have been ' inheritance ' to the sons. 
Ai^iarently the fatbei had devised it to his wife, 

* See also ibid., p. 33, (or the dtstiDCtioa between inheritantx and purchase. 

At Gloucestci in 1199-iMooccuned the previously noted caae which suggested 
Tcstiictioa (see p. 54, note 1). A burgess granted a messuage " with the assent of 
his wife and the oosent of his son " (Stevenson, Recoris of GloucesUr, p. 73). 
The wife's assent would be necessaiy, e^tedally if the tenement were originally 
hen or had been acquired after marriage. The lord's consent also is contained 
in the giant, but neither is relevant to the point at issue. This combinatian of 
assent, with its absence from all other Gloucester grants (ibid., pp. 73-15S, a. 
1100-30; see the evidence under Free Sale, p. ita], consents too much to mean 
anything. 

■ King and Watts, Recordi of Both, pp. q-io, a. 1216. A giant of a tenement, 
whose former holder had died leaving a wife and one son, required apparently 
two deeds to give a dear title. By the first deed the mother conveyed the tene- 
ment with the son's consent; by the second the son abandoned all claim, swearing 
never to tiy to ' aloign ' the buyer or his hdrs. It seems that the tenement 
might not be sold without the son's (the heir's) consent, and that his mother was 
acting as guardian. 

At Bath in I34g, a deed concluded thus: " this sale now I . . . have made 
for my urgent need, because I was charged with money due to the king " (ibid., 

p. 10). 

* H. M. C, Sep., 6, p. 517, a. ii&f>, a sale " in necessity." The place was • 
borough iM)te 1 166. 
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Woodstock,' and probably at Alnwick,* all boroiigbs of small 

'■ BalUrd, Woadtlock, p. 14. The clurter of 14^3 recagnized the cusbinu used 
" non modico tempore," one of which was that the tnnsfei of pn^)erty must be 
tMtKUimed in the bwou^ coiut on three consecutive court dayi, and if no cmic 
Mppeued to diaUenge the puichaie the buyer wu secure thereafter (after the usual 
year and day probably). ' Purchase ' is recognized as such (,ibid., p. 17). Wood- 
stock and Kingsthorpe were once both in the andent demesne^ this may explain 
" ncm modioo tempore." For the fdlowing records of Woodstock, hitbeito un- 
publisbed, I am indebted to Mr. A. Ballard. 

" Ad cunam Fortmot' tentam ^}ud Novam Wodsb^ in com Oion ixviii die 
Novembris anno regis Henrici seiti triceamo quinto venit Johannes Baret de 
eodem Wever et damat tenere dbi et heredibus suis nnum Gardinum cum Cdum- 
baiio cum omnibus suis pertjnentiis in dicta villa de Nova WodstcAc quod niqwr 
habuit ex dono et feofiamento Johannis Quenerton £lii et faetedis Roberti Quenerton 
jam defuncti. Et petit quod predictum damum et titulum dicti gardini cum Col- 
umbario cum omnibus suis pertinentiig secuixlum conauetudinem dictae villae 
ibidem in [dena curia coram Maioie et Burgenaibua villae piedictae solempniter et 
prodamaii et rectxdari Et sic ad tunc et ibidem dictum H«niiiiTi et titulum pro- 
damat' et recordat' sunt ptimo vice Et insuper videlicet ad curiam portmot' 
tentam ibidem xii die Decembris dicto anno sinuliter prodamat' et recordat' 
sunt et dictum rlatmim et titulum modo et forma ut supra in plena curia secundo 
vice Et ulterius modo ad curiam Portmot' tentam ixvi die Decembris dicto 
anno venit dictus Johannes per Ricardum Alderiey Attomatum auum Et petit 
dictum rlaTniim et titulum tertia vice ptodamati secundum conauetudinem 
dictae villae et dc m {deua curia tertia vice prodamat' sunt predictum H«ninm et 
titulum ut supra Et quod nullus neque aliquis sedente curia venit dictum rlamiim 
et titulum dc tertia vice prodamat' secundum consuetudinem dictae villae con- 
tradicere seu calumpniare Ideo secundum consuetudinem predictae villae a ten^rare 
cujus contiaria memoiia hominum non eiistit uaitatam predicta damum et titulum 
per Johannem Anstyn tunc majorem predictae villae Johannem Birde Armigenun 
et Ricardum Dogett Alderman et alios Burgenses ad tunc et ibidem pec [veseutea 
^>pTobat' testifioit' et recordat' et irrotulat' existit pro qua quidem probatiooe et 
irrotulatione piedictus Johaimes Baret dat domino Regi de fine . . . iiii d Et etiam 
per predictum Johannem Maiorem Johannem et Ricardum Aldennannum secun- 
dum dictam consuetudinem Adjudicatum est quod piedictus Joharmes Baret 
predictum Gardinum cum Columbario cum omnibus suis pertinentiis hsbeat 
gaudeat poesideat et teneat dbi et heredibus suis in pen>etuum. In cujus rd 
testimooium huic i^esento scripto sigillum commune dictae villae est appensum 
hiis testibus JobaoDC Bocber Willelmus Tailk^ et Willelmus Heymer et aliis Datum 
apud Wodestoke praedicto die et anno supradicto." 

New Weodslock. Fonn of Prodamaiion. 
All men take knowledge for the right title and interest of Thomas Best and his 
heita of and in One tenement with a dose the which he purchased of Mr. Edward 



' Tate, Alnaick, i, p. 93. A tenement was sold as of purchase, and the adlw 
promised on his heir's part not to doign. The borough had the custcnns of New- 
castle; it was chartered by Wdliam de Vesd, 1157-S5 (iiid., p. 96). 



;g,l,-ccbyCA>Oglc 



MOBIUTY I2i 

importance and scanty records, restriction was probably the 
rule. 

The boroughs of Ireland fall into two groups. In those which 
had the customs of Bristol and Dublin (Waterford, Limerick, 
Cork, and Rathcool are the only important ones in our period) 
sale was free. In many, and almost certainly in all, of the rest 
it was limited to lands of purchase. Thus at Inistiogue sale 
of lands of purchase was permitted,* so too at Weiford,* while 
at Drogheda ' versus Uriel ' the charter seems to have allowed 
the kin's preemption for both purchase and inheritance.* No 
one of these charters goes far into detail in respect to the kin's 
preemption with its rules. One charter notes the year and day, 
another the distinction between purchase and inheritance; 
there they rest their cases. The case for restricted sale in all 
the boroughs of Ireland, exc^t DubUn and its followers, seems 
well made, however; an additional point of the evidoice therefor 
is that these towns had, or thought they had, the laws of Breteuil, 
where possibly purchase, but not inheritance, might be sold 
without the kin's consent. 

It seems that nearly every part of England had one or more 
boroughs where the kin's relrait existed, from Dover and Ports- 

Chamberiays Esqidre The which tenement abouodeth upon the Park Wall of the 
west part and of the fJoith part the High Street and of the East part a lane gdng 
Into the Common Green and upon the South part abouodeth upon a guden 
ground late the Chantry's now in the hcdding of one John Fletcher Now if then 
be any man that can make any daim or title let him come & daim and he shall 
be heard according to the form of law or dse it is adjudged to the said Tbomaa Best 
and hit heirs for ever according to the custom of this borough time out of mind." 

' Gale, Corporate Syttem cf Irdand, ipp; p. ziL Hw piiw ccouxded to the 
burgesses tbe privilege " omues conquestus [acquUtlonsl suos dare vendere . . . 
■alvis serridis . . . que michi d<bentur." 

* Hid., ^lp., p. xvL The charter was from tbe Earl of Pembroke. See Eof 
these charters, Chariot Hibimiat. 

* IbU., app., pp. vii-viii: " if any peison shall have hdd any tenement within 
the bounds (rf the . . . borou^, either by gift or purchase, or from inheritance, 
for . . . (me ytts and one day . . ., and there shall have resided any one in . . . 
Ireland H'(n"'''e ... a right in the said tenement, who shall be of full age and 
free of body, and not Hckly, and he dial! have made no dtallenge thereto within the 
term aforesaid, but shall have malidously withdrawn himsdf, he shall lose his 
challenge." The " full age, and free of body, and not sickly " def«n the limit 
of challenge on the part of a minor, or an heir in jaU, or cme who is sick. Periiaps 
wilfully withdrawn ' b better than ' malidously withdrawn.' 
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mouth on the south to Newcastle on the north, from Ipswich 
on the east to Tewkesbury on the west. The midland boroughs 
show it as well as the Lancashire towns; but there is little evi- 
dence for either freedom or restriction from the western towns 
on the Channel coast. In time, the records nm from the Con- 
fessor's day, though even then there were boroughs where 
apparently the kin's relrait did not exist.* 

As to the nature of the sources little complaint can be made of 
customals or charters and records of courts. Records of transfer 
of realty are often hard to analyze. Such e^qiressions in deeds 
and grants as inheritance, or purchase, or necessity, may have 
been required by a then existing custom, they may be survivals 
of one that is going or has gone, or they may mean nothing at 
all.' The appearance in a deed of some expression suggestive 
of the kin's relrait needs corroboration before being accepted 
as proof of its presence. On the other hand the absence of such 
phrases from records of transfer in any borough is not proof 
that sale therein was free; the grants may all be those of lands 
of purchase, which were saleable nearly everywhere. 

In cormection with this subject two important points or 
questions may suggest themselves. Why did the kin's retrait 
appear in the charters (or customals) of some boroughs and not 
in those of others of about the same age and character, and what 
did this restriction actually mean ? Charters to the boroughs 
by prescription have no place in this discussion; tenurial matters 
are seldom contained in them; even though they should be, 
they merely state some custom of the borough. The charters 
to the boroij^hs by charter, whether they confer the burgage 
tenure on a vill or on a previously non-existent town, must 
either contain definite customs (many attempt this in detail) 
or grant those of some other borough, leaving it to the burgesses 
to decide how much or how little of such they shaU adopt. In 
neither case does there ai:%>ear reason to think that the lord of 

> D. B., i, i. 337K, Traskey. T. R. E. tbe burgesses of Herefoid needed the 
coDsat (to wle) of tbe prsqMsitui and probably of the kin, but restrictiiMi had 
vanished before mid-Angevio days. 

' Just as Erants from one burgess to another for his ' bomage and service ' are 
meaiun^eBs. Burgesses did not do homage or even swear fealty to each other. 

rgii,-- i..,'V.itH)'^IL' 
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a chartered borough ever purposely imposed the kin's rehrait 
on his burgesses; it could advantage him nothing.* It seems that 
the restriction of the kin's retraU was present in any borough, 
chartered or prescribed, because the burgesses wanted it there; 
it was a feature of the old Germanic land law, and even in the 
thirteenth century only progressive boroughs had got rid of it.* 

As to the actual meaning or effect of the kin's preemption, 
suppose that all the tenements in a boroi^h are of inheritance.* 
Families may become extinct; there will be escheat. Burgesses 
may be convicted of felony; there will be forfeiture. When 
the tenements are regranted they are no longer of inheritance, 
and where purchase may be devised, they seldom need become 
inheritance again.* This is the case in the early stage of borough 
development. As commerce grows, as the mercantile spirit 
begins to infect the land, the kin's reirait is felt to be a burden. 
The ploddi:^ farming days are passing, a change must be made 
in the custom. It is made, and an heir's consent allows inheri- 
tance to be sold. He may refuse, and ' selling in need ' begins. 
When, is not of so much moment; soon enough to appear in the 
earliest customals. It must have made the kin's preemption a 
mere phrase ' even at a comparatively early period, beii^ invoked 
as a legal fiction like the fiction of being obliged to pay a debt 
to the king in order to get the Exchequer's speedy execution. 

The next step in many boroughs (those of free sale) seems to 
have been either to ignore the kin's retrait, or, which is more 
likely, formally to change the customal.* Apparently the kin's 

1 He might, bowevcr, iaaue a prospectus, as it were, for a oew borough with the 
' customs of ' (say) ' Bristtd ' before consulting the Bewcomers, but as fai as 
these customs were kept out of the charter so far tbe burgesses could make them 
what they [leased. 

* At Bury Saint Edmunds in 1190, Abbot Sampson's charter contained the 
kin's preemption because it had esbted in Eing Edward's day, so the burgesses 
said, which was true. When they extorted another charter in 1317 they retained 
fOrait lignager. 

Of bwou^ founded in Iidand at about the same time some w 
restricted and some of free sale. 

' A possibility in a oevdy-created bccough. 

* They commonly did so, however. 

* Court records show no need to prove ' aeed,' but only to affirm it 01 

* Nonrcbservance and non-enforcement, oppcdtion and change; 
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pre&mpdon existed in London early in the twelfth ceataxy, 
but its disappearance soon after was too rapid to allow its appear- 
ance in Liber Cust%imarum. London, however, is not typcal 
of English boroughs, and in many places the distinction of 
purchase and inheritance lasted long. The frequent promises 
of sellers not to try to eloign the buyer or his heirs may have 
served to preserve its memory, and it probably lingered in back- 
ward boroughs till mediaeval days had gone.* 

■t(¥« in legal pngren. Unkas thdr cusuauftl had been embodied in a chut^ 
tbebuigCMea could dunge it themselves. See Stubba, 5el«f Ciorlerj, pp. iio-iii. 

) TlAt the kin'a pieemptioii disappeared from the land law of the country in 
the coune of the thiiteenth ceatvry (Pollock and Maitluid, History ofEn^k Law, 
i, p. 647, and ii, p. 513) is certain. It may be asked then why it ^ipeaied in Wood- 
stock, where it was said to be a custom used " non modico tenqwie " and which 
town did not become a borough till the fifteenth centuiy, and in Kingsthotpe which 
was itevei a borou^ at all. Possibly its continuance in such [daoes, in which it 
had eiisted for no short time as the townsmen said, was due to the fact that both 
w«re in the andcnt demesne and may have been allowed to retain the kin's rtlrait. 
It b very improbable, however, that the royal courts would have iqihdd them in the 
practice. Sir F. PoUod has suggested (see my articles, part ii, in the Lav QuoT' 
ttdy StfiMi Ol October, iqio, p. 347) that this survival may be due to " unthinking 
imitation of prevalent borough customs." 

In a few banMUal or episo^ial bt^oughs tlie lord's intervention had at one tinM 
^pcaied at the sale of a burgage, as at Pontefract wliere livery of seisin was throu^ 
the lord (H. M. C, Rtp., 8, p. 269, 5 Rich. 1; " Quihliet burgensii poterit terram 
suam . . . vendere . . . et pietoi dabit tenam emptori de dono domini "), oc 
rather his baHiS, who, however, seems to have been a wholly involuntary medium 
of transfet- 

At most of these {daces this intervention by the lord of the borough lay in the 
necessity of his license to seU. Iliis restricdni, however, soon passed into a salu- 
tary check on alienati(»u in mortmain, or else the town and not the lord became the 
licensor. Thus at Walsall, c. 1197 " if anyone of the said burgesses shall derire 
to sdl his burgage, he shall make It known to us ot to our bailiS " (WiUmote, 
Wakall, p. 160}. In 1308-09 the town had taken the {dace of the lord. At Salis- 
bury temp. Heniy m the license of the bishop was necessary for any sale, but 
in 1305 bis license was not needed except where mortmain mig^t follow: " nm 
Ucetet dvibus . . . burpi^a vd tenementa ... in eadem Gvitate ecdcaiis vd 
viris rdigioeis dare vd voidere . . . ane voluntate et Uccatia . . . Epiacapj " 
(Hoare, Bittory of Modem Wiltzhirt, vi, p. 740}. At Chard the Usbop (Bath aid 
Wdls) retained the right to ccmsent to this sort of alienatiim (C. P. S., a. 11B6, 
p. ai6). 

At Bury Saint Edmurkds in 1190 the charter allowed sale " necessitate cogmtc 
. . . sine . . . licentia pra^Mslti " (Dugdale, JTsMriKm, ill, p. 1J4), a* if sudi 
lloeuse had been neocMary at a ptevloua period. 
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Alienation fees as paid to the borougli lord have been discussed 
amoi^ the incidents of the tenure. There were borou^^ where 
a fee at alienation, called at Norwich ' inpenny and outpenny ' 
was exacted by the community.' A fee of this sort was charged 
at Preston,* where one who took up a ' void place ' was obliged 
to build thereon within forty days on pain of forfeiture, and at 
Chesterfield.* In these places and in Norwich only new-comers 
need pay this fee; it was not charged at transfer among burgesses 
of the same town. The biugesses of Hereford denied that they 
exacted entrance fees from foreigners, but the bailiffs and the 
town-clerk were paid for witnessing seisin.* 

At a number of boroughs fees were charged at alienation, 
though of a very different amount and wholly different nature 
from those mentioned hereinbefore. It is probable that they 
were collected at every sale of realty, for the boroughs in which 
they occur are among those of restricted sale, where the kin's 
preemption enforced publicity of alienation. In some cases, 
however, their customals state the requirement of a fee only 
under special conditions. At Sandwich when a tenement which 
a wife had brought at marriage was sold, a percentage of the price 
was paid by both buyer and seller, and the town-clerk " should 

* Hudson and nngey, Statrdt of Sormck, i, p. lag. In 1186 Walter son of 
mchoUs of Noraldi gnnted a masuige to John of YaimouUi and " predictus 
Woltenu dedlt Ballivis Norwjd unum denarium de juie sua extundo et predictus 
Jdianncs dedit eudem ballivis unum demuium ad jus suum intiandum aecundum 
coosuetudinem . . . Noiwid." See ibid., p. 243, a. laSg for the same custom. 

' Haidwkk, Prttton, p. 159: " If any cme wish to be made a buigess, he shall 
ooiut into oonrt and give to the mayor iid., and shall take his buigage from the 

* Yeatman, Stet/rdt 0/ Cktsterfidd, p. 40. A stranger who bou^t a meesua^ 
must satisfy " the Burgesses set out in their aodent manner." Burgeaaea' heirs 
who had paid 3d. a year for faeedom to trade f>aid 6d. each on taking vp tenements 
(ibid., p. 5g}. A burgess's heir was iu>t allowed to hold the tenement during his 
father's lifetime (ibid., p. 39, li Ed. I); the aim may have been to restrict the term 
buigess to the actual fieehdder. 

* Jobanaa.Ciisloins of Bir^erd,p. »6. A foreignerneed pay nothing for "having 
ingnas into the same " (a messuage), " but only 13d. to our bailiS . . . Ua witma- 
ing the seiian, and so much also to our town-deA." 
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also be considered "; > Romney and probably the rest of the 
Cinque Forts had a like custom for a similar condition, but the 
seller alone paid the fee " to the comen " (community) " and 
the clftk." * At Northampton, in addition to the chief lord's 
' sellii^,' a fractional fee was charged by the town; ' at Matdoa 
the lord sold his right to aUenation fees to the biurgesses.* From 
an economic standpoint these fees are but a small restriction 
on the mobility of urban realty; even in the early part of our 
period they did not form a high percentage of the prices com- 
monly paid. A fixed fee of 4d., that of many of the smaller 
boroi^hs, could be no great obstacle to hJTTi who wished to buy 
or sell. When we turn to the larger boroughs and those of 
the south coast we seem to leave the middle ages behind us. 
There is no fixed fee, as if most burgages were alike in size and 
in poverty, but a percentage, one-sixtieth to one hundred and 
twentieth of the selling price, charged for registration of the deed. 
We have here two sorts of ahenation fees payable to communi- 
ties, the fixed and the fractional, the latter being a charge for 
registration or witnessing seisin; and though the evidence is 

> Ly<m, Dover, ii, p. 307. The sale must go on lecord " agreeably to the form 
of levying a fine in the king's court," and the fee was " 4d. in the pound of silver, 
viz. id. from the buyer and ad. from the seller." 

■ Ibid., ii, p. 3J5. The amount of the fee ia not stated. A grant or convey- 
ance (see Boys, Sandvick, p. 524} shows how exact and careful the mayor and 
jurats were in such cases. 

It is said that, in the twelfth century one who bought land ia London must pay 
as. to the ward aldeiman (Bateson, Borough Ctatona, il, p. 81). If so, this fee is 
hard to class, for it is neither sellings nor a registration fee, the latter being paid at 
the Hustings. 

At Beverley, where the Gild Merchant seems to have governed the borough, 
it was ordered in 1367 that he who became free of toll by purchasing 100 ft. of land 
tdiould come to the town hall, show his deed, pay 4d. to the community for entrance, 
and ad. to the clerk (Bnerley Town Documenls, p. 79}. There is no evidence for an 
entrance fee before 1367. 

• Markham, IMtr Custumarvm, p. 36. He who bought " loode tenement or 
rentis " must pay ad. in the pound " to the profyte of the toun." 

' C. P. R., a. 1403, pp. 307-308. The fee, called ' landdiepe,' was lod. in 
the mark, paid by the buyer. The biahop of London was lord. 

At Eingstborpe " yf any man Jexjchaunge any . . . tenement, and any bote be 
hadde unto the sume of ii d. and above, so after the quan^te aa yt ya above 
to paye seeson " (Glover, Kinistiwrpiana, p. 4a}. An alienation fee was paid 
on the difference in price at eichange, and probably also at sim[de sale. 
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scanty, it seems strai^e if many boroughs enrolled deeds without 
requirii^ a fee of some sort.* Between the fee as exacted by a 
lord and that as charged by a community there is a wide dif- 
ference in origin. Though in some boroughs the right to make 
profit of transfer of tenements may have passed from the lord 
to the burgesses, there is no evidence that such was the case at 
any but a few places of small importance,* most of which seem 
to show Norman custom in their fixed alienation fees. Both 
fixed and fractional fees existed in Normandy;* the fixed fee 
may have been an importation into England from across the 
Channel. If the fractional fee came from the same source, 
it must have tost weight tremendously in the passage, for in 
the villes of Normandy the lods et verUes were one-twelfth, 
five to ten times greater than registration fees in Northampton 
and the Cinque Forts. Instead, then, of looking for shadowy 
derivations, it seems better to take the facts as they are. In a 
few boroughs, mostly of the backward sort, a fixed fee was 
charged at the alienation of a tenement; in some, and probably 
in the majority, of the larger boroi^hs a fractional fee was 
levied for recording a deed; for most of the boroughs the evidence 
is too scanty for proof.* 

' Enrolment was almost umvers^; any con^nlation of buighal records (see 
upended bibliography) provides abirndftot evidence. 

■ At Maldon the lord (bishop of London] sold to the burgesses bis right to take 
such B fee. Both town and chief lord (usually a biugem) got fees at Northampton. 

' One need not stop with Nonnandy. The rule for northern European towns 
was that, when alienation fees existed at all, they were fractional in natural and 
fixed in artificial towns. 

* There are a few legal records of land transfer in extro-burghal courts. In 53 
Henry III a " final concord was made at Westminster " in respect to a messuage 
in Cambridge (C. /. M., i, p. 317). The Norfolk Feet of Fines contain several 
records of transfer of messuages in Norwich and its suburbs, 34, 36, 40, and 43 
Henry III (Stanley v. Mayor of Norwich, etc., S. 6, 7). As late as the second 
half of the sixteenth century there are conveyances by indenture in London (H.M.C., 
^t-i 9i Pt- I. P- S)> '>"t these were probably in the Hustings, it and other borough 
courts often uMng that method. 

Every borough of consequeikce had the sde right to hear and detennine pleas 
of land within its bounds, and burgesses who tried to carry their cases outside were 
often haled back by the dvic authorities. The final concord at Westminster may 
have been settlement of an appeal from the borough court at Cambridge. The 
Norwich cases apparently had never been before the court of that borough, other- 
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Fb££ Devise 
In one sense this peculiarity of burgage tenure was its most 
important feature; the right to ' make a devise of land ' or ' make 
an heir ' was regarded by both GlanviU and Bracton as the 
special and peculiar feature which marked off tlie tenure of the 
boroughs from the tenures of the country.* Bracton seems to 
have thought that freedom of devise existed in every borough 
in England. As we proceed, however, we shall find that there 
were many boroughs where only certain sorts of tenements 
might be willed, and some where devise of realty was unknown. 
Probably when Bracton was compiling his De Legibus Angliae 
he had London and a few other large boroughs in view, in which 
there was certainly complete freedom of devise in his day, 
and no doubt long before. Whether as commentator or as 
justice, he would seldom have the matter of wills of lands and 
tenements presented to his attrition. This may serve to e]q>lain 
why his statements in respect to burghal devise are contradic- 
tory; * for wills of land were enrolled as a rule in the borough 
courts, and disputes concerning their validity were settled 
there. 

wise tbey would have been uko, Ukc other recordi in this cue (Stanley ■. Mayor, 
etc.) from the roUi of the borough court. Ai long as no one qtiestioned its odgin 
the foot of the fine in each cue would be a valid deed of tianBfer. Should a diqnite 
arise the feet might be set adds as not being records ot a court of proper instance 
or of one not having jurisdiction. 

1 Devise of chattds was the same within at without the borough bounds during 
the mediaeval period and remained under restrictioDS in the txHOUghs till the doK 
of the seventeenth century (4 and 5 WiUiam and Hary), long after these restric- 
tions had been aboliahed in the country at large. Cf. conqHirgationin theb<MOUf^ 
with coneqXHiding jury trial in the country. SeeGroas, " Modes of Trial in Med- 
iaeval Bonugjis" (Benard Lav Rtvitw, XV, pp. Ggi-job). Tbe boroughs may have 
led, but they also lagged. 

' Britton states that inheritance might not be scdd in London (Nichcdi, Brilloii, 
i, p. 174, note) yet that does not make it so. Both Britton and Bracton — in one 
sense they are the same — state that inheritance in London might be neither kU 
not bequeathed. Says the latter, after stating that purdiase may be bequeathed: 
" Seois tamm est in quibusdam lods si pervoiiant ex descensu antecessoris, in 
quibuidam locis ncut in dvitate Londoniae " (De Legibtu, edited by Sit Travers 
Twin, vl, p. 114). Previously, if Twin edited in the order in which Bracton wrote, 
he had said, " reveia tennitkatum est quod potest legari ut catallum tam haeredita* 
quain perquisitum per barooea Londofi et butgenses Oxofi " (.ibid,, iv, p. 164). 
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Wills axe not veiy frequent among the earliest land documaits, 
even in London and other large towns. The primitive burgess 
seems usually to have been content to let the custom of the 
borough * take its coiu:se in r^ard to intestacy; and even where 
wills were common, the oldest have often been destroyed or lost.* 
With the twelfth century the practice of devise increased, and 
soon no important borough was without a greater or lesser 
number of wills of realty.* The sources for this part of our 
subject are of the same sort, except where wills take the place 
of grants and conveyances, as those used in the matter of free 
and restricted sale, and present almost the same ease or difficulty 
of interpretation.* The distinction of lands of purchase and lands 
of inheritance, with freedom for the former and restriction for 
the latter, ran a course in devise nearly parallel to that in sale, 
with this important difference, however, that free devise was 
almost everywhere a later development of the borough land taw 
than free sale. If, therefore, sale of lands of inheritance in any 
particular borough lay under the limitation of the kin's retrail, 
it musti in the absence of records, be assumed that lands of pur- 
chase alone could be devised at that date. Later, a change 
in the customal, perhq)s never formally recorded, might abolish 
restriction in part or in whole. 

Whatever the case may have been at an early period, the York 
customal makes no exception or limitation in stating that devise 
was free,' nor was ' inheritance ' made the ground of action 

Ssewhere (Uaitluid, Bracton's Nott Book, ii, p. 65) be had noted a case irtiich 
turned on the ackoowledged fieedom of deviM in London in 1319. 

PoesiUy the method of prorlaiming (enndling) a devise of Und in the Huatjugt 
may be a tdjc of the vaniahed reabriction. There is a Cakndar 0^ WMs Proved and 
BtiralUd in Ike Court of Huitint, London, I»j8-i688, edited by R. R. Shaipe. 
The Hustings still enioUs deeds. 

• Sometimes primogeniture, sometimes Boiou^-English, sometimes equal 
division of tenements. 

' See Matthews, Cardiff Records, m, p. 99. All the old deeds in Cardiff were 
destroyed by fire. 

■ An sorts of oddities in the way of devise can be seen in an old woii by Heniy 
Swinburne, A Treatiso t^ TeOommli and Last Willi (4th ed., 1677}. 

• Seep. rii. 

• Widdrlngtm, Analata Ebor., p. 70: " all the lands, tenements, and services 
within the dty and suburbs . . . aie devisable by the usage of the . . . dty; 
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in an attempt to have a will set aside by the court.' Possibly 
devise was free at Congleton;* it cert^nly was at Wycombe, 
if tlie jurors made true deliverance before the royal justices.* 
The Hereford customal distinctly implies that devise in that dty 
was free.* 

At Bakewell tenements might be bequeathed, though appar- 
ently only to fellow burgesses.' At Hull, the only borough 
(Overton excepted) of royal foundation,' at Chard,' and at 

and the ddzens may devise them." He who hdd a tcneiDeiit jtnntly witb another 
might devise his put without making teveranw. 

In 1186-90 the townsmen o( Bootham, one of the suburbs of YoA, said that their 
tcnonents " be devisable by will " {ibid., p. tai), making no distinctionas to pur- 
chase or inheritance. The men of Yotk said they devised theii tenements " tan- 
quam catalla sua " (Md., p. 58), No doilbt sale too wss free at this period though 
restricted at an eariiei date. See text, p. lao. 

' Widdrington, AnaUcla Ebor., p. 69, so Ed. m. A son unsuccessfully claimed 
his father's freehold because it had been devised away from him by uunci^mtive 
will. Still, the messuage may have been ' purchase.' 

Notwithstanding the statement that " all tenements " might be devised I 
doubt strongly that this was the case. If Widdrington had quoted the Latin of 
the customal, or even given an ^proximate date, one might be surer. YoA wag 
not a progressive dty and free devise does not precede free sale. If such freedom 
existed, it must have been tate in the middle ages) the evidence rings hollow, it Es 
counter to the genius of the place. 

* Hetid, Con^tUm, p. 34, a. iiji. Henry de Lacy's charter allowed bis burgesses 
to " alienate [messuages] at tbdr Wll, except to religious Persons." This b not 
coudusive evidence; alienation may have been only among tbe living. 

' Plac. Westimm. Abbr., p. 1S8, 1 Ed I: " jutatores requisiti si ctmsuetudo sit 
. . . dicuut quod ahquis . . . [Eiabens aetatem] potest . . . terram suam . . . legare." 

' Johnson, Customs of Hereford, pp. 15, 34. l^e implication concerns the case 
wboe an offender's chattels have not been enough to pay bis amend, and his 
tenement has been taken into the hand of the kiqg and comnUHialty, its revmue 
bdng used to make up the deficiency. The bdi may enter such a tenement, but 
it must not be devised till tbe amend is paid. While the customal does not state 
that either purchase or inheritance was devisable, an additional reason for suppoung 
devise to be free is that sale was free. Furthermore there was in strictness no hdr 
to a purchase until its holder died. 

* H. H. C, Manuscripts of the Dvllt ofRuliand, iv, p. 41, a. 13S6. W. Genun's 
charter panted " that they may . . . bequeath . . . their burgagea when they 
will and to whom they will of the libeny of the said tows." The last phrase was 
probably only an indirect method of preventing devise in mortmain. 

* Sheahan, Bull, p. 50. The burgesses may " dispose of to whomsoever they 
[dease " their tenements " in their last irills and testaments." 

* C. P. R., a. 13S6, p. 316. Chard had been a borough for some time. Hie 
lord of the borough, the bishop of Bath and Wells, gave the privil^e of tree devise 
by charter in laSo, but forbade devise in mortmain. 
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Scarborough • liberty of devise was the rule. At Altringham 
devise seems to have been free; * at Bridgnorth it was possibly 
the same; ' at Berwick lands and tenements might be bequeathed 
anywhere.* Notwithstanding its so-called historians, it is only 
by grace of a quarrel over taxes in i Edward IE that Canter- 
bury * appears among the boroi^hs of free devise. At Cam- 
bridge * the right to devise inheritance appears to have come 
as a royal gift. Free devise, however, had long been practised; 
the king's concession, one among several other privileges, seems 
to have been only a hook on which to hang a prohibition of 
bequest in mortmain. At Lynn ' inheritance seems to have 
been devisable. 

A private dispute at Dublin serves the purpose of the public 
difference at Canterbury, and shows devise in that once Danish 
dty to have been free, the custom beii^ declared by the civic 
authorities.' At Bristol, between whose customs and those of 

' Plac. Wettmom. Abbr., 33 Ed. I, p. 397 and Brown, Yortikire Itiqiiiiilhiu, 
iil, pp. 91-D3. The defoidant " didt quod est consuetudo ibidem quod aliquii 
potest legHV terns suas." 

* PaHiameiitary Papers, 1655, zivi, p. 3574: "quod singulus burgen^ bur- 
gaf^iim fluum possit - - . in testuncnto assigiuire cuicumquc vd quibuscunque 
yoluerit." 

* C. /. if., V, p. 46, I Ed. 11: a messuage was bequeathed to a daughter to the 
exclusion of a son who was the devisor's heii. 

* C. C. R., iii, p. a?, a. 1303. 

■ Exchequer Plea Roll, no. 30, m. g. The (^ute was between the dtiicns 
propot and the men of StaUegate, who, said the fonner, always paid tallages with 
them: " et hoc liquet manifesto quia dicunt quod homines de Stablegate semper 
temporibus retioactis hucusque tenementa sua in testamentis suis legarunt et t^ant 
ut cetera catella sua prout ceteri dves ejusdem dvitads fecerunt et faduot" 
See alio H. M. C,Rep., 9, pt. i, p. 171 for freedom of devise between husband and 

* Plac. Watmon. Abbr., p. 334, q Ed. 11: " et in isto bievi continetur quod 
domimis Rex concessit quod omnes tenementa infra buigum Cantabrigiae habentea 
... in ultima vduntate sua in test&mento auo quibuscumque legare valeant," 
etc., except in mortmain. Cooper {Camhridge, i, p. 74) assgna this ' gift ' to 1313. 

' H. M. C, Rep., II, app., pL 3, p. 1S8. A diarter which granted the privil^e 
of enrdment of wills in the gildhall speaks of the burgesses as " having been hereto- 
foie accustomed to bequeath by will their tenements in the said tnirgb according 
to custom." 9 Ed. m. 

* Gilbert, Rteords qf DtMiti, i, p. 489, a. 1483. The prior and convent of the 
catbedial on the (hk hand and a burgess and his wife on the othes claimed a mn- 
suage whidi had been devised to the wife by her first husband. The rditioti. 
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Dublin there was so strong a resemblance, inheritance might be 
willed.' Both Bristol and Dublin seem to have reached the 
rank of towns of free demise during the latter part or soon after 
the close of the thirteenth century. At Bristol certainly, and 
at Dublin probably, the bui^hal land law of an earlier period, 
though ^^jarently sometimes evaded, allowed devise of purchase 
alone.* At Hedon in the East Riding, whose customs closely 
followed tibose of York, devise was free;* at Bath like liberty 
seems to exist in the later part of our period.* 

At Nottingham the evidence which relates to devise is of a 
sort that leaves the matter somewhat uncertain; posably 
inheritance might be willed toward the end of the fifteenth 
century; ^ though the fact that sale was restricted as late as 

■utwithatutdjiig tliat devise in mwuiiain was ft^biddoi, peniited in tbdr daint 
•nd drew from the mxytx and bolliSs the dedaradon that tenementi in Dublin 
might be bequeathed nnywheie except in mortmain. 

* C /. Jf., Henry Vn, i, p. 394, 7 Henry VII. " All messuages . . . theran " 
(i. e., in Biistcd) " can be devised sjid bequesitbed by the wQl of the penons sdsed 

■ See Roberts, Cahndarium Gentahpcum, i, p. 313. In g Ed. I John de Lidiard 
willed a messuage, irtudi had come to him as his brother's heir, to his wife Johanna, 
" quae te ne menta pracdicta Johanna damat tenere ivtione testamenti . . . 
Jofaannii, in quo cmtinetur quod ipse a ea l^avit et tamen contia consuetudincm 
. . . BiistoIUae." There is nothing to show that Johanna had to relinquish the 
menuage. In 1418 the revenion of an inherited tenement was devised at Bristol 
(Bickley, CoUndar e^ Briilol Deeds, pp. 8i~8i). In 1361 it was stated (Bickley, 
LiuU Red Book iff Brutal, i, p. 94) in coiuiecti(» with a suit over iti«ri«im, that 
devise was free. 

■ Boyle, Htdon, p. jo, a. 1348. A diarter allowed the burgesses " fredy " 
to " bequeath all their lands, rents and tenements . . . and also their diattda." 
The mention of diattels seems superfluous: probably the original [diraae was 
" tan qu s m catalla": mudi depends on the " all." Hedcm was a boiouf^ Umf. 
Henry n. 

* King and Watts, Records of BaUi, p. 13. Cif. 1400 there was a lease of a tene- 
ment whid) had been bequeathed to the corporation by one who spptxn to have 
inherited it. 

* Plac. Wtstmon. Abbr., p. 180, 56 Henry HI. Bdore the royal justices R. 
" dldt quod consuetudo buigi Nottingham talis est quod si homo vd femina 
habuerit terram vd tenementum potest iUud vd iUam . . . l^are." Fartiea to a 
suit Bie not always inqurtial witnesses however. 

In i335'~36 Agnes, widow of Richard de Giimston, tou^t posaeasim a^inst 
Thomas de StaCFcsd and his wife Letia of a third part in the Frendi borough and a 
fourth part in the Eng^ borough (dower in each) of a pfepostcsvus amount of 
real^. The defendants had possession, In the En^ish borou^ only, <A about 
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the middle of the fourteenth century' leaves the impression 
that the custom at Nottingham may have been halting between 
two opinions, or perh^)s entering the stage of transition. What- 
ever it may have become at the beginning of the modem period, 
it was probably a town of restricted devise throughout the 
middle ages. 

There is throughout our period more variability in the matter 
of devise than in that of sale. Freedom of devise was a later 
development of the buighal land law, often so late that it escaped 
the compUers of the customals. It will be noticed that a few 
of the boroughs of free devise appear in the roll of towns of 
restricted sale. In such boroughs the evidence concerning sale 
comes mainly from the twelfth and thirteenth centuries, the 
evidence in respect to free devise from the fourteenth and fif- 
teenth. The sources also differ, devise oftener than sale being 
a subject for adjudication by the courts. 

Restricted Devise 
Where lands of purchase might be sold freely, the rule in all 
the boroughs of England with the exception of Northampton 
and a few lesser towns, they m^ht be freely willed. There 
was, however, a group of boroughs where devise of either sort 
of tenement seems to have been unknown. This is practically 
a certainty in respect to many of the boroughs of Ireland,* 
with a few in England, and is a high probabili^ in regard to 
other English towns. Whether in England or Ireland, they are 
all included in one class, that of chartered and usually created 
baronial or abbatial boroughs, showing strong traces of Norman 
influence in their charters or customals. Most of them were 

two per cent of the pnqkeity demanded, cmconiiig wtnch they rested that defence 
on the fact that the messuages were theirs by will. Tlie tenements had been be- 
queathed to Thomas; this would have been unneceisary had he been KJchard'g heir. 
If they had been of purchase Thomas would surely have said so, or Agnes that 
they woe not, If inheritance had been undevisoble. Thomas's defence was that 
the tenements were " bequeathed . . . acoHding to the custom of . . , Notting- 
ham " (Stevenson, Rteentt ef NoOingliam, i, p. 115). 

> See p. 118. 

■ All except DubUn and its daughter-Unrns, Wateiford, Cuk, limerick, and 
Ratbcool. 
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founded in the twelfth century; not one of them is of in^iortaiLce 
at any time in the middle ^es. 

They include the Bretollian boroughs — Wexford, Inistiogue, 
Dit^eda, and other small Irish towns,' with Barnstaple and 
other boroughs in England. On account of a certain clause 
in their charters, they have been credited with the custom of 
free devise,* when in fact all that this clause provided was that 
no burgess should so use his ten^nent as in any way to injure 
bis neighbor.* Furthermore all the Irish boroughs of our period, 
with many small Welsh and English towns, were Bretollian, 
in part or in whole, save Dublin and its followers which were 
BristoUian. In the vitles of Normandy, Breteuil among them, 
devise of any sort of tenement was then unknown.* It is pos- 
sible, however, that devise crept into some of these boroughs 
during the later part of our period, devise of piuchase at least, 
in imitation of the English custom in Dublin or Bristol, for their 
charters did not forbid devise ; they simply did not know it. 

Such was the case at Barnstaple, a borough almost as Bretol- 
lian as the boroi^hs of Ireland; in that town tenements were 
bequeathed early in the fifteenth century'.' At Bamstajde, 

> Ste Gait, Corporate System<^trttaiid,tpp., pp. n,nv,ttc; tlwir diarten am 
also in Charlaa Bibtrmae. 

■ See Bateson, Bertmih Ctisloms, il, p. gi. Tbe dause In questJiMi reads " Uceat 
eisdem buigensibus de tenemaitis auis que teneDt in burgagiii auia [sometimes 
burgagio buo] sine injusto giavimine vidnoribus suis dispawre sicut sibi mdius 
viderint e]q>ediie, sive edifida, sive [hjortoi ..." (see Gale, CorporaU Sytkm tf 
Irdand, app., p. lii si patt.). Mlu Bateaon considered ' diq>onere ' to mean ' difr- 
pow ot by will," nipfdying the lait two words gratuitously. Both lords and bur- 
gesses would have wondered at this interpietadou, e^>edally aa the sale of purdtSM 
aloni was allowed. In addition ' disponere ' was not the usual term for devise in 
borough duuteis or customals, and when used at aQ was always foQowed by ' in 
testamento (ultimo) suo.' There are very few instance* of even this use: 'Ic^are' 



' At Dublin (GUbat, Smxris ^ Diiblin, i, p. 5) there was a like condition in 
reelect to the use of messuages; " Eveiy dtiien may, for his own advantage, bufld 
wherever he wishes on the bank {of the river], but without damage to the dty or 
dtizena." The dtiaens of Dublin were forbidden to devise their lands " to houses 
of religious orders, or to perscHu unable to aid the dty in time of need " {Snd., i, 
p. 2jg). 

* G£aeatal, La Ttmirt tm Bomtatt, p. 173. 

* H. M. C, At;., 9, pt I, p. m8, a. 143a. 
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however, there (q)pears to have been opposition to devise; it 
seems that the burgesses took the matter into their own hands, 
having lost patience over previous and unsuccessful attempts 
to obtain this privilege by petition presented in Parliament.' 
In Cardiff, and probably in Tewkesbury, both of which had 
Norman or partly Norman customs, though the charter (cus- 
tomal) was highly detailed, it contained no word of devise of 
either sort of tenement; very probably restriction was complete.* 
In Manchester, Stockport, and Salford a tenement might be 
devised only when its holder had no heir.* In Salford and Stock- 
port, and probably in Manchester also,* a fee of 4d. was paid 
by the devisee. These three boroughs, each of which was or 
wished to be Bretollian, show that the dawn of the English 
custom of devise had begun to enlighten the darkness of Bretol- 
lian ignorance.' Had tbese boroughs been chartered in the 

I SunsUpIe's historiaas, Uunigh accunte in a few minor pointa, contisdict 
Ckch other, and the central authorities' account of the matter as well. One of these 
narrativea (Chanter, Bamsteplt Seeords, i, p. 139) tells tu that an inquisition in 14 
Ed. HI found that " the burgesses (rf the said town ought not nor have hitherto 
used to bequeath their teneroenls in the same borough in their testaments." True 
so far. llie next statement, — that in 17 Ed. Ill the burgesses petitioned the king 
successfully for certain privileges, among them being one which allowed them " to 
bequeath their tenements . . . towhom they will" (ibid., i, p. 140), b wludly 
astray. Another and better account (dibble, Bamslaflt, pp. J41, 376) tells 
somewhat the same sUxy, but pos^wDes the gift from the king, " for a fine which 
they |t. «., the burgesses) have made with us," tSl 1444, though realty had been 
dei^sed some twen^ years hetort that date. It is true that in 1343 an inquisition 
was taken in answer to a petititm fnxn the men of Barnstaple presented in Parlia- 
ment, but nothing fdlowed, the finding being unfavorable (C P. R., a. 1343, p. go). 
Hie next year another inquisition was held before John of Ralegh, J.; what action 
the king took is not stated. There was much oppoBition to giving the borough 
more freedom than it already had, tapeaaHy by those who had sokes and those 
who had the right to hold fairs (C. F. R., a. 1344, p. ago). 

* Matthews, CardiJ Recordt, i, p. is, OMte 1147. Both boroughs woe chartered 
by the Earl of Gloucester. The customs were not Bretollian. 

* Tait, Jf edtoesoj UamJuskr, p. 67. Their charters allow that a " buigenus, si 
non habwrit beredem, legate juMAt burga^um suum et cataUa sua, cum moriatur, 
ubicunque d placuerit, aalvo tamen jure meo." See also Whitaker, lianeheiUr, 
a, p. 5S5. In each bwough bequest ' in rdigione ' was forbidden: in Sallord chief 
lords oould not be devisees. 

* See p. ss, note 6. 

■ It must not be thought that all bamnlally or quscopally chartered boroughs 
were in the ignorant class. See, iat instance, Congletim and Chard. 
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twelfth instead of the thirteenth century it is very likely that 
devise would not have been mentioned at all. Such is the cus- 
tom, or lack of custom, in r^ard to devise in the borou^ 
created by charters based on Norman models. It is, however, 
the borough which has grown which makes or unmakes a 
custom; the borough which is created merely reflects it. In 
the case of the httle towns last dealt with the reflection is that 
of a somewhat andent hght from over the sea.^ 

From these unimportant and un-English towns turn we now 
to East Anglia, a region whose attitude toward devise is one of 
conservatism but not of ignorance. At Norwich, though inheri- 
tance might be sold, it might not be devised.* It seems that 
entailed estates, with reversion, were quite common in Norwich 
and other East Anglian towns,* and that the holders of such 
were not unwiQing to treat reversion as remainder.* There 
are many sections in the Norwich customal devoted to devise; 
most of them rder to such conditions as the wife's right to devise 
realty in presence or absence of heirs, entailed estates, possible 
heirs, and other conditions of the same sort. These are in the 
mun mattors of procedure, and do not affect the point at issue.* 

At Ipswich all who had tenements ' of their several purchases ' 
might devise them; therefore by implication inheritance was 
undevisable,* a restriction which was still in force in the middle 

1 On the other band a few boroughs created in the same period ts the Bietolliail 
towns reflect the bright light from Bristol uul DuUin. See Wateifoid, Limeri^ 
and others. 

> Hudson and Tiagey, Reconit ^ Sorvneh, i, p. 155 (ciutomal) : " the acquuer 
may fieely in his tcatunent devise . . . the tenement acquired by him "; but 
" a tenement descending hereditarily to any one ... 01 that ought to Rvort 
faeieditarily cannot be devised." 

* See below, Ipswich and Yaimouth. 

* The customals ti these boroughs lose much qwce in f<»bidding devisees to 
alienate such estates; these must have been a icBscn to evoke tliese dauses. 

* In ijifi the finding of an inquisition ad quod dawnuM (see Stanley *. Mayor 
of Norwich, etc, f. 34) was that "all the tenants of that messuage from time irtkBieof 
memory is not have . . , bequeatlied [it] at their pleasure," and that this was the 
common custom of the dty. It was not the custom of the dty unless the messuage 
were one of purchase which had never been allowed to slip back into inheritance. 

■ Lt Domesday de Gipftwyt, p. 71. This Doom Book, from which Bacon took 
the customs for his history of Ipswich, was coroiriled soon after 1 190, when, the old 
Domn Book having been stokn, a committee of 14 burgesses ' dedared the andent 
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of the fourteeDth century, judging from a suit-at-law in the 
borough court concerning a dev&e of inheritance.' The plain- 
tiff's legal remedy in such a case was by plea of abatement, 
which must be entered within forty days.* At Yannouth tene- 
ments ' in fee-simple ' were devisable.* It is somewhat uncer- 
tain how the Yannouth burgesses used the term fee-simple, 
if indeed they used it at all.* Giving the term its proper and 
legal meaning he who may not devise nor sell his inheritance 
has an estate therein but for term of life, and not in fee-simple. 
It appears, therefore, that an inheritance was undevisable at 
Yarmouth as its holder did not have therein an estate in fee- 
simple.* Colchester, too, was another East Anglian borough 
of restricted devise.* At Newoistle lands of purchase only 
might be bequeathed.' 

customs.' They much resemble the Norwldi customs in respect to minor matters, 
such M the prohibition of devise of tenements alieady devised with reverson, tnd 

I Bacon, Atuu^ of Iptwkiie, p. 6g, a. 1341. Tenements having been be- 
queathed by A. Davy to court came R. Davy, " the brother and heiic of the Testii- 
tor " and countopleaded the granting of adnunistrfttion on the ground that the 
tenanents " were of the Testatras inheritance and that by the cuitome of the 
Towite noe man can, by bis last will and testament, deviie his Inherltuice 01 *Kf 
port thereof." 

* Ibid., p. 15 (customal, txp. 18}. 

* Swinden, Yamuniik, p. 158. 

* In his comments on burgage tenure Littleton says " if a man deviseth such 
tenements " (Ijttletan was dealing with entails, cotain conditions being unful- 
filled) " to snothei by bis testament . . . and dieth, and the devisee enter, he 
hath a fee-simple ": conditions fulfilled, the devisee had an estate but for term of 
life (Coke, CimmeHlary ufcn LiUition, sec 586). See also Swinden, Yanuoutk, 
p. ISO- 

■ Aslateas i36aadevisocof a tenement stated distinctly that it was bis purchase 
(Swinden, Yarmoutli, p. 806, note). 

* Cromwdl, CaUkattr, ii, p. 16a; Morant, CiMester, p. 88. 

' The interpretation of the Newcastle custom presents the same difficult u 
that of York. WbUe York makes a sptacMi case for freedom and must be given 
the decision, Newcastle is more ingenuous. Its historian (Brand, Newcasttt, ii, 
p. 143, note, 0. T176) diawi no line between inheritance and purchase: " BuT- 
genies Novi Castri super Tynam ponint legate tenaa et tenementa lua tanquam 
cataUa cui voluerint." Before this, however, the charter of 1117 had granted that 
" rectum eii [t. <., tenementis] teneatur secundum consuetudinem . . . Winton ' " 
liNd., ii, p. 136, note z). Though Winchester was i»Qbably a dty of restricted 
devise, tlus is not quite condusive evidence; affih'ation of customs was veiy dastic 
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Shrewsbury* and RhuddlaD have been claimed as boroi^hs 
with Norman customs. In each, therefore, devise should be 
unknown. Purchase, however, was devisable in both boroughs.' 
Bury Saint Edmimds had a custom peculiar to itself: piirchase 
was devisable and half of inheritance as well;* the customal 
even provided a remedy at law for defrauded heirs.* This 
charter (1337) was virtually drawn up by the burgesses and the 
limitation on the devise of inheritance was placed there by them- 
selves, no doubt to prevent a dying sinner from savii^ his soul 
at his hdr's expense. More monachorum, the saintly gua r d i a n s 
of St. Edmund's shrine preferred gifts, naturally largest when 
extracted to the sound of the pas^g bell. But for the fear 
of death many a monk might have been an honest worker. The 
custom at Bury Saint Edmunds is peculiar in another way; 
inheritance might not be sold, though half of it might be devised. 
As far as our evidence goes, this contemporaneousness of re- 
stricted sale and free devise existed in no other borou^ in 
England. 

In Engbuid. See Groas, " Affilktion of Mediaeval Bomu^" (AMiquary, 1S85, 
[^. 141-147, 353->S9; reprinted, with additions, in the same author's The Gild 
UtrckoMl (1890), 1, pp. 341-1S1). There is, howevei, OHTobontioa elsewhere; 
" Newcastle . . . Every biugcw acovding to the customs of the borough can 
bequeath lands . . . which he has of his own purchase to whomsoever he wiU " 
(C. /. if., ii, p. 94, 4 Ed. I). See also C. P. R., a. 1976, pp. 140 and 119: " that 
. . . according to a custom of Newcastle ... a buigess thereof should be able to 
devise as his chattels . . . lands . . . which he had by pun^iase." 

' Madoz, PiriHa Bwgi, p. isS, note q, 30 Ed. I: L. " didt etiam quod lidtum 
est secundum conauetudinem dvttatis SalopeaUriae . . . tenementa perquidta 
legare." For the same case see Horwood and Kke, Tear Boeki, Hichdmaa term, 
laga, pp. 263-166. A writ of N. D. was i»xx:ured, the dty appaimtly having no 
Assize of Fresh Force. The jury answered as above in the nq«l coun. 

* For Rhuddlan see Pariiamentary Papers, 1S35, xxvi, p. 1838; " Uceat uni- 
cuique dvi . . . tenements sua quae sitH adqueslerat ... in testamento auo . . . 
legare." TWs provision was said to be taken from the Hereford custom. Prob- 
ably at that time purchase alone might be bequeathed in Hneford. 

» fiiDdd, Utmoriais of St. Ednamd't Ahbey,m,^ 309: "we" {i.e., the abbot) 
"... grant that no man have power to devise more than the half of his inheri- 
tance. " We . . . grant that eveiy one may have power to dispose entirdy by 
will of tenements which he shall have by purchase." 

* Ibid., iii, p. 311, xhe "next heir comes before the Aldennan and the 
buTgesMs on the second day aft« prodamation . . , show his title," etc, and the 
court deddea whether it be good. 
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At Dunwich purchase was devisable.' The avidity with 
which Houy III ptusued the will o' the wisp of bui^al escheat 
enables tis to place Southampton among the boroughs where 
purchase only might be willed.* Tenements in that borough 
which a burgess had bought he devised without gainsay; he 
made no effort to devise his other tenements, to which there 
were heirs who claimed them. Portsmouth was a borough of 
restriction; ' Weymouth was very probably in the same class.* 

In a few of these boroughs there were small restrictions, some 
of which are hard to ejplain, in re^Kct to freedom of devise. 
Thus at London, though devise was so free that the mere fact 
that tenements were situated therein sufficed to prove their 
devisability,* there was one limitation which lasted till the close 
of the sev^iteenth century, — a husband might not devise 
tenements to his wife for a longer term than her life.* At Dub- 
lin,' and probably in its daughter towns, it is said that a bequest 
made by a citizen while the heir was abroad was invalid. In 
addition there were provisions to prevent imjust disherison of 
heirs, though how the citizens put these provisions into practice 
or reconciled them with their custom of devise is not ea^ to 
say.' 

' Hardy, Roltdi Chartofum, p. an. 

* C. I. M., i, p. 135, 45 Henry HI. The inquest finding bi the case is long and 
complicated, for the deceased burgess aeenu to have been a man of great posses- 
sions, having " diven tenements held of divcn lords." To these tmements he had 
" heirs who claim them." In addition he was chief lord of several shops which he 
had bought, " which the merchants of Due and IpA [Douai and Ypies] held of 
him, which he had by purchase . . . and bequeathed . . . and two shops hdd of 
the said bisliop [of Winchester] which he had by nmilai purchase." 

■ East, Record! of Portlmouili, pp. 5, 6. 

* Mode, CharttTS 0} Weymouth and Mdcombe Sigii, p. ifi: the charter granted 
the same decree of mobility as at Southampton and Portsmouth. The Melounbe 
Regis custom probably followed UuU of Weymouth. 

* C. /. Af ., li, p. 361, 14 Ed. I: R. held tenements in London, " so that he could 
bequeath them to whomsoever he would." 

* Sharpe, CaUndar of Will), i, p. xzzviii. The author instances several cases in 
each of which a widow chose to loKgo probate and take possession of tenements 
devised to her in defiance of the custom rather than risk a judgment in the Hustin^ 

' Gilbert, Records of Dublin, i, p. sag. 

* SetGi[ben,EiitariealaiidMiMicipaiDocmHeiiiiofIrdand,ii73-r_330,pp.36i~ 
363. Disherison in anger was forbidden. All this is from an abatract of the " Chain- 
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In such places as London and Oxford it is hard to know when 
restrictions on devise had been abolished. It seems that free- 
dom from restriction was the restdt of a progressive movement; 
that in some boTo\^hs its beginniDg was so early that it was 
received, when existing records b^;in, as a custom descending 
from beyond the time of legal memory; that it was obtained by 
charter in a few places; and that in others it overcame the older 
custom, as the change in the collective mind of the burgesses 
changed the burghal land law.* At times there were attenq>ts 
at defiance * or evasion of the custom which forbade devise of 
inheritance, but in such cases the heir had only to lay his claims 
and title before the bailiffs and bui^esses in the borough court; 
if it did not right him the loyal courts were open. 

The most important ea>nomic question in connection with 
restricted devise is the extent to which it affected the mobility 
of urban tenements. In the boroughs where restriction existed 
an inherited messm^ could not legally be bequeathed, but it 
could be divided, and in some cases might be sold. How land of 
inheritance might become land of purchase in the borou^ 
where both sale and devise were fettered has been previously 
explained; * once transformed it would be the holder's own fault 
or intention if it should slip back into land of inheritance, 
unless he dwelt in one of those benighted boroughs which knew 
no devise or sale without consent. For, though it is doubtful 
whether a devise of land of purchase in favor of one who would 
inherit in the absence of a will was regarded by the courts 
as of any le^al effect,* a purchased tenement might nearly 

Book." Iliere would be no need of such providona where Inheritance was undevis- 
thic'f ' purchase ' had no heir any more than a living man has an heir. 

At Waterfoid it is said (Bateson, Borough Cvstomi, ii, p. g6) that an kaz way 
forUd anyone to buy, and afterward may recover, if his father has diiinherited 
him in anger. How was the anger to be proved, and what had the courts to aay 
about motive rather than fact at this period t " The thought of man shall not be 
tried," etc. 

' In this reelect and connection the buigeas of the thirteenth centuiy Memi less 
conservative than the buigos of the fifteenth. 

* As at Bristol in q Ed. I (Roberts, Cat. GtHttOogkim, i, p. 313). 

■ See p. i»s- 

< See Horwood and Pike, Year Books, a, 1393, pp. i6a, 36C. A son had bouf^t 
Us father's share of a messuage in Shrembuty, a borough where sale or devise 
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always be sold to one not an heir. In boroughs where sale 
was free, as Norwich, and in ahnost any borough throu^ 
sale in need, one who wished to prevent descent of real property 
in accordance with the burghal law of intestacy m^t sell it 
and make sure.* Probably, however, neither this nor any 
other plan to avoid restriction was often followed in mediaeval 
days. The btu^ess of that period usually preferred to see 
the saa in the father's place, hving in the messu^e once his, 
taking his vacant place in the gildhall, and his seat within the 
four benches; while the law of devise in the older boroughs 
was only what law is at any time and in any place, the public 
opinion of a great majority, and subject, therefore, to amend- 
ment and change. 

And when there came a time in which limitation of devise 
was felt to be a burden, it is tmlikely that the custom woukl 
long be allowed to block the way, especially in the commercial 
towns; usurpation, collusion, now and again a royal grant,* 
in the older and important boroughs change in the customal, 
and men forgot that certain sorts of tenements were once not 
devisable. This change in respect to free devise seems to have 
been very gradual. Oftentimes, as at Dublin and Bristol, 
it was never formally enacted as a part of the ancient customal, 
or else its r^istration has been lost. In these cases such change 
as there was is often shown by the records of the courts. De^ite 
its restrictions, devise of land presents the aspect seen by Bracton 

of inheriUnce was not allowed. This ihue would have been fail mheritancc at Ua 
fathei'a death. The wmi devised the messuage: It was dedded by the court, that 
tUi did not keep the tenement one tA purchase. Yet at Kiupthoipe, iriiidi, 
though not a borough, was allowed to imitate many of the customa oi burgage tca- 
ute, pOMibly becauBe it wm part of the andent demesne, one might devise a niM- 
niage which dok had by gift, aale, oc bequest, but not a tenement of inheritance 
(Glover, Kinfftknrfimia, p. 41). 

' Soote of the quick and drcuitous wles at Norwich may have had this aa their 
object. See Hudscm and Tingey, Rtcords gf Nonetck, i, p. 333, a. 1187. A. 
gnmted a messuage to B. 00 July ag, B. granted it to C. on August 4, C. gnnted 
it to A. on August 9. 

' Sometimes devise was petitioned foe. In isqS the men <rf KingstoO'tqxHt-BuIl 
and RavoiseT prayed " qe le Rd voile faire le dite VQle Frsunk Burg ■ . . et 
qH peustent leur Tenemens en la dite Vile deviser en leur Lit mortd " (Thompajn, 
BMtmttt, p. 147). There b nothing to show that their request was granted. 
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as the leading feature of English burgage tenure, especially 
in the contrast between the mobility which it secured and the 
feudal rigidity beyond the borough bounds, where ' God alone 
and not man could make an heir.' > 

The Rights of the Feioie Covert 
The rights which a wife had in her own and her husband's 
tenements were fairly uniform throughout the English boroi^hs. 
In one particular the unifoimity was absolute; the wife had the 
right to give or to withhold her consent to any alienation made 
by her husband of a messuage she brot^ht at marriage. If 
the husband alienated such mthout her consent, or even with it, 
the transfer was void in the first case, and in the second she could 
recover by plea of duress, unless this consent were given out 
of his presence and in that of the bailiffs. The husband might, 
as a rule, alienate without let a tenement which he held before 
marriage, subject only to the custom of the borou^ as regards 
alienation. If he acquired tenements after marriage his wife 
must consent to their alienation, though not always in the public 
way in which she assented to the ahenation of a tenement of 
her own. This feature, or rather fiction, of the burghal land law 
arose from the idea that the messu^es had been jointly acquired 

> In connectioa with devue some tipu&cuux has been attadied by vuious 
writen to the expntaaa ' t4nqtuuu catallft,' as if the messuage's being sold or 
devised Arose out of its being fiist thought of as a chattel and therefore saleable 
or devisable (sec, (or instance, Tsit, Utdiaaal ilonchesler, p. 6S: " which, being 
' compaiable to cfaattds ' "}. A messuage cumot be compared with a. chattd 
until it is first sold. The En^ish buigeasea sddina used the phrase; when they 
did it was commonly connected with devise and not sale. In addition, wfaatevei 
they said they did not devise theii tenements ' '■■wjhit' catalla,' the custom as 
regards devise of lands and that in respect to devise of diattels were wholly different. 
In Flanders and at times in Gennany there seems to be good reason for regarding 
the house as a chattel, it and the land under it often being subject to diffonit 
customs in respect to sale. This was never the case in England, land and house 
went together in freedom and in restriction, eadi was a burgage tenement and both 
were a burgage tenement (see p. gi}. 

See, for examples, most of wluch are ' et sua catalla ' or merely ' et catalla ' 
and not ' tanquam catalla,' Brand, NaecastU, ii, p. 143, note; Wddiingttm, 
Anaiecia Eborocemia, p. 59; Coc^r, Cambridge, p. 74; Stevenson, Records cf t/ot- 
Ungkam, i, p. 130; ParUamenlary Pafitri, i$3S, xxvi, p. 3838 (Rhuddtan), and a 
few others. 
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and so must be jointly sold,* a feature common to urban tenure 
in northern and western Europe.* 

At Norwich a wife's consent was necessary for the devise 
of a messuage acquired by her husband after marriage.* As a 
rule a husband might devise tenements to his wife, subject, of 
course, to the custom in respect to devise for any particular 
borough,* though in London such a devise was limited to the 
term of the devisee's life,' and in like manner a wife might will 
her own realty to her husband.' At Norwich, as In most bor- 
oughs, a wife might devise the messuages she held at marriage 
' to whomsoever it shall please her away from her husband,' 
if no child had been bom from their marriage. Otherwise 
she might still devise them, but her husband was tenant for life 
by the courtesy of England.' At Ipswich the husband's consent 
was necessary to a devise by a wife, and she must not disinherit 
her heirs.* It seems that in most boroughs the law of restriction, 

' Conveyancesof such tenements usually follow the fonnuU: ' A. and his wife B. 
give, grant, ... to X. and his wife Z. (or to X. alone),' etii See Hudson and 
Tingey.iiworrij ^JlTerwtcAii, pp. 156-157 uid deeds evoywhere: the"inanaikl 
ilia wife iiave together and conjointly acquired." The necessity of the wife's 
consent to alienation of rpalty sometimes led to spedal inducements being offered 
ha. Temf. Ed. I a ' itall ' in Bridgwater dianged haodi for los.: in addititm the 
grantee gave the grantor's wife a [Hg worth as., " to have her consent befoidumd " 
(H. M. C, ReP; 3, p. 311}. At Wdls c. iko a messuage was granted for sos. 
praemanOmi and a yearly rent ol los., also 6d. to eadi of the grantor's sons and 
to hii wife a " golden feimail " (ilnd., p. 360}, which was, methuiks, some swt of 
buckle. In Oifton (Dartmouth) tanp. Heniy III, a tenement was conveyed by 
Ridiard de Sege to Martin F&lte, for 4 marks bdordiand and an annual rent of as. 
Martin omtiibuted also to the grantor's family: to his wife as., to a daughter is., 
to two other dau^t«s 6d. each, to one son a pair of boots, and to another a 
'tunica* (ibid., 5, p. 600). These payments to possible heirs probably aimed 
at forestalling the eierdse of the kin's relraii. In another transfer the grantee 
abjured the lute of money and fermails and paid a barrel of wine praemombiu. 
The subsequent proceedings are not recorded. 

* SeKKmKAA,GtscMchted»tEitentmiisindaidtutscJieHSiadten,'p.tfif)\ Gtnestal, 
La Tenure en Bottrgate, pp. 76 et ttq. 

' Hudson and TTngey, Records ef Nonpick, i, pp. 156-157. 

* See Widdrington, Anaiedo Eborocauia, p. 67; Gilbert, Rtcords of DiMin, 
i, pp. 489-490. o. 1483, and others. 

* Sharpe, Calendar 0} Wills, i, p. xxzvlii. 

* H. M. C, Rep., 9, pt. I, p. 171; C. A. D., i, p. 68 (Reading). 
' Hudson and Tingey, Records of Normieh, i, p. 156. 

* Bacon, Atmalls eflpsviehe, pp. 17, 17, a. lago. 
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where it existed, in respect to sale and devise of realty was 
relaxed somewhat for tenements whidi awife brought at marriage. 
The chief peculiarity, however, of the burghal land law in reqject 
to such tenements, and the difference between it and the conunon 
land law, was the idea of joint acquisition and joint alienation.' 

Mortgage 
In most boroughs the right to mortgage was subject to the 
same restrictions, or enjoyed the same freedom, as the right to 
sell, for the mediaeval mortgage was itself a sale, in form at least, 
whatever it might be in fact. As a result the customals of the 
older boroughs seldom or never used the term at all: there was 
no need to duplicate already existing clauses in respect to sale, 
even when the grant was only for a period of years or until a 
certain sum should be paid the grantee. In the boroughs by 
charter, however, the right to mortage a messuage was often 
expressly permitted. Such was the case at Tewkesbury * and 
probably at Cardiff. The charters of the boroughs of Ireland 
usually recognized the right to ' pledge tenements '; ' the char- 

' DoiTcT was not peculiax to burpige tenure. It was, liowcver, lomewbat 
variable in the bonni^, usually a half or a third (depending on the ihaence 
or presence of children) of the husband's messuages, 01 their revenue, for life. Some 
of the cuBttMsals tlloired the widow her husband's chief house as htf free-bench 
(frank-bank), if he had more than one messui^e (Bacon, Armpit of Iftvieke, 
p. 34). llwse who had no right of frank-bank were entitled to the widow's quarait- 
tine. Neither waste nor alienat)<Hi was allowed; a widow who defied the law was 
liable to lose her down and to be cast in damages as well (Bacon, AttiuMi, p. 9). 
At some borouf^ a widow irtio remanied lost her dower and frank-bank (Tait, 
liediaetal UanclufUr, p. 70). See for dower Gilbert, Recordt <>f DiMin, i, p. 97; 
Sinipaon,i3«'£y,i,p. 44; Steveaaoa, RecordiefNoUmtlioti', PP-^^Si^^'t Maikham, 
Liber Ctutitmarum, p. ao; Hudson and Tingey, Recordt ef Somkk, i, pp. 396-197; 
and almoat ai^ of the better dass of borough histories. 

Dower was compulsory where devise of inheritance was not permissible and 
«4ien a burgess neglected to make a will in a borough of free devise. Bracton 
says {J)t Legibuf, i, p. r64, Di iaU uxoris battardi): "Sed de dote mulieria 
quid fiet in hoc casu 7 ei quo warrantum non habet de dote sua, cum nee appareat 
ha«res nee assignatus, nee etiam legatarius, si forte legatum fuerit, sicut in bur- 
gagiis; mulier in omnibus istis canbua dotem obtind)it." From an examination 
of many testaments in towns of free devise it teems plain that dowet was coo^Mil- 
sory only in connection with intestacy. 

I Bennett, TeuAttbtiry, p. jai. 

■ See Gale, CorforaU System cf Irdand, app., pp. ni, zziii tt fass. : " vendoe 
vdiD 
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ters to the but^esses of Chard ■ and Altrii^ham * had like clauses.* 
At times mortgagiitg without the consent of the lord of the 
borough was forbidden for special cases.* The charter of 1337 
to the burgesses of Salisbury forbade them to mortg^e their 
messuages without the consent of the bishop of SaUsbiuy; * 
the charter of 1305 limited this interference to cases where 
reiigiosi were the mortgagees.' 

Though the form of the ordinary borough mortgage was that 
of a grant or conveyance with a clause reserving the right of 
redemption, at times the word mortgage was used openly.* 
The date on which payment must be made commonly appeared 
in the deed; ' this payment was usually a lump stun, but might 
be made by instalments.* That the grantor commonly continued 
to live in the mortgaged messuage, though no longer its owner 
(or lowest holder) ; that the price to be repaid was larger than 
the loan by enough to aUow interest and so evade the canon 
law; that he who defaulted in his payment might be ejected; 
that the tenement passed wholly to the mor^gee regardless 

» C. P. «.,«. ii86, p. ai6. 

* P»Uam«Htary Paptrl, 1835, xzvi, p. 9836. 

* Grants sometimes contain permission to mortgage, as st Eenfig, c. 1170-79, 
" cuicunque . . . invftdiare . . . vduerit " (Clark, Cartae GUimorg., iii, p. 530). 

' This could be the case only in trifling towns, commonly with ecdesiastic^ 
knds. 

' Jones and Maoay, Cluuleri and Documents of Salislmry, pp. 176-177. Tlui 
diarter was an adjiistment by the king of the dlqiutes between the bishc^ and bis 
borgeucs. Lay lords and their burgesses disagreed only at times; ecclesiastical 
lords were nesriy always at strife with their boroughs, even with borough* in which 
they had nothing but sokes. Vide Norwich. 

* Hosrc, Hillary of Modem Witislnre, vi, p. 738. At Kingsthorpe no one was 
pcnnitted to mortgage hii tenement for more than three yean on pain of forfeiture 
thereof to the town (Glover, KmgslkorfiiaHa, p. 93). 

* See Bi^DCs, Lhtrpool, i, p. 145. " Be it known . . . that I . . . have 
given , . . and by this deed oonfirmed in mortgage " half a messuage, " to be 
hdd " till £17 " are paid-" No limit in time was set for payment: if the mortgagee 
did not take possession In due season he might as well consider bjs £17 a ^ft. 

* As at Southampton, 16 Rich. 11. A ' deed of sale ' was made, the seller 
reMTving the right of redemption on payment of iS mariu on or before a fixed date 
(H. M. C, Rtf., It, app., pt. 3, p. 73). 

■ H. H. C, Sep., s, p. 514. j Henry V. " If the said G. C, or any one in his 
name, shall pay to them [i. «., the grantee*] . . . loa. and continued sums of los., 
amounting in all to a sum of £7 los., then the said deed (lull be held as ntlll." 
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of its excess value over that of the loan, — for there was no 
equity of TedeEq)tion in that period, — are accompaniments 
which need no proof. The mortgagee might sell the tenement, 
deduct his debt, and pay the ' hyperocha ' to the mortgagor. 
It would be rating human nature too high to think that he often 
did so.* 

Accumulation of Burgages 

From Waterford in 1574 came a complaint that there was but 
little land for sale in the borough, the bulk of the tenements 
being held by the church, and other outsiders, who preferred to 
lease.* Most boroughs might make the same complaint, for 
by that time outside holdership was the rule for at least the 
' original ' burgage tenements. It is apparent that the Water- 
ford burgesses' objection was economic, for the date is too early 
for fore^ ownership of burgages to have much poUtical effect, 
discussion of which is irrelevant to our subject and beyond our 
period. The chief sources for this matter are Calendars of Wills 
and of Inquisitions post mortem, which afford a vast number of 
illustrations. 

For instance, at Southampton a burgess named Nicholas 
Hachard * was a notable accumulator. He was surpassed, how- 
ever, by John Ouhtred of Scarborough, who held more than 
ninety messuages, most of them directly of the king.* The 
bulk of these tenements came to him from his uncle, Robert of 
Scarborough, and passed from him to his daughter and sole 
and minor heir, who, on account of her holding in the foreign, 
became a ward tmder the feudal tenure and was married mto 

I For mortgage see Di. H. R. Hazeltine, Dit GtsckUhU da etiiUtcken Pfand- 
recUt (Bieslau, 1907), e^iedally p. agi; also T. E. Scrutton, Tkt InjhitKc* ^ tke 
Roman Law on lie Laie of England (Cambridge, iSS5),pp. 157 a pais. 

» H. M. C, &#., 10, w., pt. 5, p. 333. 

> C. I. M., i, p. 135. He had 14 ahopa, land outside the wall, and many tene- 
ments within. 45 Henry in. 

* See Brown, Yerlukke Itupatitions, iii, p. 91-^3, a. 1398. His caiHtal messuage 
was worth by the year 4oe.i he Iidd alio S mewuages occupied by ' free teiianta,' 
that is, Bt [ee-faiin; 46 messuages rentiiig at 11. to 14s.; 40 measuages ocaqned 
by tenants at will, i«nts of the same iSd. to i6s., eti:. For all these he paid 17s. 
to the Firma Burgi; his rents were £40 and more. He also hdd land in the bmwr 
tA Albemarie, the manor of Gowthoipe, etc, by kni^t service. 
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a county family. Thereafter the holdership would probably 
continue to be aristocratic. In London the bishop of Ely held, 
though not as bishop, many tenements and rents of bui^ess 
lords.' In Southampton widows and dukes appear as accumula- 
tors.* Bristol was a dty of lai^e accumulations; * even vis- 
counts and queens had tenements there.* Perhaps the greatest 
holder of burgage tenements in the realm was W. Canyi^, or 
Cannings, ' merchant and burgess ' of Bristol.* 

Multiplication of such records would be mere and easy repeti- 
tion, for every borough with any pretension to commerce shows 
this condition to a greater or lesser extent As a result of its 
praiseworthy and unceasing labor in the care of souls, especially 
departing souls, in the first half of the sixteenth century out of 
269 burgage tenements in Cardiff the church held 105); ' lay 
burgage tenants ' held but seventy-five tenements, the corpora- 
tion and clerical lords (seculars holding as individuals) having 
the rest.* This proportion, about two-fifths, is somewhat 
higher than the usual amount of urban realty in the dead hand; 
perhaps a third would be nearer the average. But busy friars 
and weary monks were soon to rest from their toil in the vineyard 

> C. I. a., ii, p. 47B, 18 Ed. I. He bdd in ' Holebuni ' (,nc) " a tenement 
vpaa whidi his hall ... [is] built," Krvice los. 4d.; 4 tencmenta ftt is. to 6s.; a 
mesMAge whcse toit wu & roae; another by service of i4d. to aait loid and 14s. to a 
second ; and many other messuages, besides 103s. 3d. of Ttnt. 

■ H. M. C, Sep., II, app., pt. 3, p. 85, i Ed. IV. One widow giaiUed 13 mcfr- 
Buagea. The Duke of Exeter hdd othen (Wi., p. 86). 

* Bickley, LUlU Rti Book ej Bristol, i, p. 94, a. 1361. One buigess coiiq)Uiits 
that she has been disseized of 4 messuages, 13 sht^M, ii} acres of land, and 10s. of 
rent. In 1453 an inquisition shows a burgess to have held 15 tenements, m tow of 
which were 15 shops; i3 of the tenements he hdd from a ' gentleman ' (ibid., U, 
p. 196). 

* See Littit Rtd Book, i, p. ia6 for the queoi's tenemoits. 

See C. I. M., Henry VH, i, p. 337. Viscount Lisle hdd 84 messuages, 19 acres 
of land, the advowsoa of a diurch, etc., in BrisbJ, all worth £30 a year. He hdd 
of the mayor and anumunity. In Worccata he hdd the " fourth part of 34 bur- 
gages " (Hid., p. 339); aitd be hdd many niessuages in otha borough*. 

Joan Barre, a widow, had 10 measuages in Monmouth hdd of the priof ot Moo- 
mouth, and 10 in Chepstow held of the Eari of Huntingdon {&id., p. 47}. 

■ StcBuiScy,Cidt>idart!fDttdt,cii^yRAilinitoBriiioi,pp.vut.iiiaoW^ditf, 
Abrkacti oS Wm. 

* Matthews, Cofdiff Stairii, i, p. 103, a. 1541-43. 
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of the borough and the Lord; the harvest was now ripe for the 
TudoT sickle, the church bad sown, the nobles and ttie gentiy 
reaped; the political Refonnation might have been quite dif- 
ferent had the church not lost its buigi^es. 

Accumulators, however, were not always 'foreignen.' Ouhtred 
of Scarboioi^h, Dunnii^ of Cambridge,' Cannings of Bristol, 
kings among accumulators, these men were burgesses. Long 
before the Reformation, however, the knight and the noble 
were accumulators too, though seldom or never indwellers. 
The records, especially those in the Calendars of Patent Rolls, 
show that all through the middle ages burghal realty was passing 
through the king's hand,* usually to those of nobles and gentle- 
men. This was the source of much of the aristocratic hoUership 
and accumulation of the fourteenth and fifteenth centuries. 
Accumulation began in some boroughs in the thirteenth and 
possibly in the twelfth century. Tliis matter has been ably 
and inimitably dealt with at Cambridge, where its development 
was rather precocious,* there bang about twice as many houses 
as bui^esses when the Hundred Rolls were compiled. Early 
in the twelfth century the number of burgesses in Winchester 
was nearly equal to the number of houses.* 

The consequences of this concentration of holdings in a few 
hands dep^ded during the greater part of our period on the 
relaUve position of the accumiilator upon the tenurial ladder, 
for there might be many holders before the boroi^h lord was 
reached. To a less extent they depended on whether the accumu- 
lator was the church, a non-inhabitant aristocrat, or a burgess. 
If, for instance, in any one of these three cases the accumulator 
were the lowest holder of several burgages, his (or its) social 

> SeeMaitland, Tovmship (uid Borou^, p. 167, c. mg; R- E., U, pp. 356 «l m;. 

' See Forfeiture, p. 33. 

* See Maitlaad, Townshif a/ni Borim^, pp. 66, 69. " There were no patricUn 
land-ownen " indweUing, thou^ "giejit families" outside were mesne lords. 
" Some wealthy burgesses own land fm the fidds]; others owa none." " Ofteit k 
bmgess b . - - lowest freehcdder of 3 or 4 bouses." 

< P. B.,Iv,LibecWiDtoD',ff. i-ii,a. 1103-15. CoDditwns were mudi the same 
u they had been T. R. E. Each buigesa bnd coronionly ewe * mandoa ' or 
' domus,' which almost always pud laadgable. The burgess therefwe had no 
lord but the king. This excepts the bishcf) of Wincheatei's tenement*. 
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and economic influence would be great, unless his leases had 
long terms to run.^ If, on the contrary, the lord occupied any 
other place in the tenurial scale than that of lowest holder he 
had no influence at all; he was merely a man with a rent charge. 
Toward the clergy, and especially toward the regulars, the 
burgesses were commonly hostile.* When the neighborii^ 
knight or noble was lowest holder, either his tenements had been 
granted him by the king or he was investing surplus wealth. 
He was, however, not always on hand to enforce his rights. 
On the other hand, to the bui^ess accumulator his tenements 
were his o^ntal, though not necessarily his whole capital, much 
depending on the amount of commerce m any particular borov^; 
in addition he was on the spot to look after his investments." 
TTioi^ the church was a great holder of urban realty in the 
mediaeval period, the greatest lowest holders, who alone might 
make profit of the burgees, were conmionly burgesses. Toward 
the close of the middle ages the freeholder was the exception, 
the lease holder or termor was the rule.* In the early modem 
period the church's burghal holdings, like most clerically owned 
realty, passed to the nobility and gentry, and nobfe and 
gentle ownership became more and more common as the political 
importance of the boroi^h (not of the burgesses, however; 

* His political influence would be great in the modem period wlien it was an 
object to beonne or to contrd the pariiamentaiy representative. This was of 
■mill in^KMlance in the middle ages. 

* SeeChaTlesGta6s,''MoTtniaininUediaevalBoiou^3,"inAM<ric<MHti(oHMf 
Beview, July, 1907, pp. 733-74^. This hostility was both personal and economic. 
Tenements in the dead hand often eso^ted all buighal dues and imposts. Seculars' 
tenements, however, were held in the usual way, and the seculars themselves 
(priests at least) were often excellent dtizen*. 

* Discussion of the investment of capital in boroughs by patrician land-ownera 
who took their interest as rent-chaigea, or who, if lowest holders, acted as landlords, 
would lead us too far from the tenure. The extent to whidi burghal realty might 
paa inta the bands of neighboring land-owners as a result of marriages with bur- 
gesses' heiresses was probably small during the mediaeval period; its discunion 
also b outside ma province. 

* The records of transfen of realty in the boroughs show how property pasted 
into the dead hand. St:tBniid, NewcasiU, pp. io&-ai9 it poM.; Bacon, AimaUs of 
Ifiwiekt, p. S3 d pass.; Swinden, Yarmouth, pp. 804, 815 el p<ut.; and others. 
For the king as holder (not as lord of the borough) see the Exttacta or Estreats 
in RoMonim Orithudium in Curia ScaaarU Abbreriaiio (1605-10), 3 vols. (R. C-). 
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barring a few instances they were only pawns) increased, till 
very modem times.' 

In short, it appears that tenurial economic conditions in the 
English boroughs of the later middle ages were not very different 
from what they are today, except that they were likely to be 
much more complicated,* for the accumulator was obliged to 
take his chance, not as ultimate lord nor as chief lord, but amply 
wherever he could step in, the lower in the tenurial scale the 
better.* Commonly the tenure was a tangle; and it is easy to 
see how this tangle, which necessarily caused difficulty in tracing 
the line of holders of any particular tenement, must eventually 
clarify the idea of ownership. 

The most important tt^ic of this chapter is the law of sale 
and devise. When the towns of free or restricted sale and 
devise are arranged in their respective groups,* it will be seen 
that, while the boroughs where sale was limited by the kin's 
preemption outnumber those where sale was free, those where 
devise was free were not greatly outnumbered by the boroughs 
where devise was tmknown or limited to purchase. In addition, 
boroughs of free devise appear amoi^ those of restricted sale, 
an apparent contradiction due to later chaise in the burghal 
land law.* The remark of an eminent scholar that " there were 
boroughs perhaps more numerous than Professor Maitland 
supposes where the power of sale continued subject to limita- 
tions " (i. e., kin's retrait)* is abundantly justified by the evi- 
dence. In Ireland only Dublin and its four followers were free 
from retrait lignager, and, though the immobility of the other 
Irish boroughs was due to their foreign customs, even London in 

' One must insert ' luidlordly ' in tlie place of ' noUe and gentle ' today. 

* For '"!>*»"" tike liiglu^ of Efy bdA, in hia private capadty, many tenements in 
Lcmdon; foe lome he ma lowest hdder, the loida bnng buigeasea and one of them 
a caipenter. See C. I. M., ii, p. 47S, iS Ed. I. 

* Wben one became a mesne lord It wu usually by acddmt. Excepting dimina- 
tion of Iowa Iwds audi a jJace waa valueless. 

* See pp. 183-185. 

* See p. 1&4. Altrin^iam and Bridgnorth Vpeai in the lanks of the botou^is 
ol tree devise. They must have been deventb hour recruits, the Utter o^iedal^. 

■ Tait, Meiiaeial ifanckeskr, p. 67. 
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the eleventh century showed a trace of the old Getmanic kin's 
retrait. 

Though sale in need and other legal fictions opened a gap in 
the wall of restriction, the common usage is seen in the reflection 
of the conunon mind, the customary land law of the borough. 
The boroughs of East Anglia and the southeastern coast seem 
most consistent in this respect, especially in regard to devise. 
For the rest of the boroughs these impediments on mobihty, 
at least in respect to sale, practically vanished by the close of 
the middle ages: the ice of restriction had been thawed by the 
sun of commerce.* 

* This was not otouMrHy fordgn OHnmercei Cambridge foe iiMtanoe had but 
Kttle of that Perhapa Fiench tnfluoice, wluch affected the Cioque Porta more oc 
leM, aommts for tbai badcwardiusa In the mattv of mobility. Yet on the othci 
hand the Eaat An^ian towns, almoat as cmiservative aa the Cinque PiKts, tnded 
mudi with Flemiih dtla, where sale of realty was unhampered. 
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CHAPTER rV 

ACCOMPANIMENTS AND COMPARISONS 

The Fntiu BuitGi 

The fee-faim rent, commonly called by the mediaeval burgess 
simply the faim of the borough or Finna Buigi, means the tunq) 
sum paid annually and in perpetuity by the burgesses to the 
borough lord in compo^tion for the profits of bui^ge rents, 
courts, mai^ets, mills, tolls, and other sources of ordinary revenue 
which the lord derived from the borough. As a rule only royal 
boroughs had this privilege, which was valued highly because 
it excluded the king's financial officers. A gift of the Pinna 
Burgi has been considered by some to have exempted the bur- 
gesses from paying tallages, possibly because the annual Firma 
Burgi was so much greater than the annual services and profits 
for which it was a commutation; it did nothing of the sort. 
As a feature of burghal freedom it has been sometimes spoken 
of as if it conferred or carried with it other privileges, such as 
dvic governmental and tenurial liberty, when, the final step of 
making a borough a county excepted, it was in fact the last 
favor which a boroi^h could receive, a grant of the farm in fee 
presupposing the possession of all other burghal privileges, either 
as gifts by charter or as rights by custom and use. 

In the case of a borough created by charter the place might 
have been granted to the townsmen in fee-farm at the time it 
was chartered. As far as our evidence shows no such thii^ 
ever occurred.' The burgesses of such communities needed to 
adjust themselves to their new conditions before they were 
ready to decide how much they could afford to pay yearly and 
forever, or indeed whether they wished to pay anything, for the 

t At Brii^rt (C. C R., i, p. 435, «■ 1153), the charter sUted that the town 
" shall in future be a free borough," and at the same time granted the lann in fee 
to the burgesses, at an annual increase of 40B. Bric^MHt was a borough long before 
"S3- 
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privilege of excluding, t^e sheriff in his ordinary finandal capadly . 
A grant of the Finua Burgi in fee nearly always increased the 
borough rates for yeara to come, while the lord of the town > 
was commonly sufficiently far-sighted not to discount the future 
except at high interest.* For a stationary fanning borough a 
grant of the farm might be too great a burden : such towns 
seldom asked it. The older and important boroughs seldom 
rested until they got it.' 

Lincoln affords an early instance of a grant of the farm in 
fee; in 1 130 its citizens paid zoo marks of silver and four marks of 
gold to keep out the king's financial officials.* Preston is said 
to have got its fee-farm about 1173.* In 31 Henry 11 the bur- 
gesses of Northampton rendered account of 300 marks " for 
having their town of the King in Capite." ' Northampton's 
farm was paid to the sheriff of the coimty, and by him to the 
Exchequer/ thoi^h most of the boroughs with this privilege 
accounted through their bailiffs in the Exchequer. Late in 
Henry H's reign the burgesses of Cambridge paid 300 marks of 
ffllver and one of gold to exclude the sheriff; the farm was not 
granted in fee till 1207.' Even when it had been granted in 
perpetuity, the Finna Bur^ might be ' seized into the kill's 
hand ' for some real or imaginary offence. On such occasions, 
however, the bailiffs as a rule still perfonned their ordinary 
financial duties, the royal keeper (custos) merely overseeing. 

' Id practice this meuis the king's fiimndal advisers. 

* He was usually willing to giant the bum to the dtizens foe « short tetm of 
yean. ThiswasthecaseatCambridgefiom 1186101307. See Coc^tx, Cambridge, 
i. PP- »8, 33. 

* At fint dght it may seem as if Kant boroughs of small importance, such as 
Poatefract (H. M. C, Stp., 8, p. i6g, 5 Rich. I) and Famham (Hall, Pipe BM 
ef th* BiihofHc t>f Winekeiler, p. 37, a. 1308-09) had grants of the Tama. Burgi; 
"Quum b>racp<»itusl pacaverit domino [of Pontefract] finnam burgi ad festum 
aancti Midiadis." This Is merely the fann, tut a fee-farm. Every taiitcoial 
unit in E^ngland had Its fsnn. 

* Stabbs,CMU«fMJMtjJirift0ryi!f£ftjl0ffi(libiaryed.,Ozft»d,i88o),I,p.468. 

* FisbwidL, PraUm, p. 11. 

* MaAham and Cox, Racoris 0} Norfiomflon, i, p. 31. This means only the 
n rent: Northampton was always a royal borough. 

' Ibid., ii, p. 309. 

* Cooper, Cambridge, i, pp. 38, 33. 
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llie suspension, which was looked <m as temporaiy, might even 
be a finandal loss to the Exchequer. 

Nottingham seems to have had a grant of the farm before 
1160; > Norwich claimed the privilege in 1158 but did not get 
it, except for a brief time, till 1 194 at the earliest.* It is note- 
worthy that the borou^ of Ireland which were earhest fanned 
by their burgesses were Bristollian: Dublin, Limerick,* and 
Coi^.* Newbury was at fee-farm in 1205,* Kingston in 1209,* 
Carlide in 1331,' Derby in 1229,* Portsmouth in 1229,* Basing- 
stoke tempore Henry HE,*" Canterbury in 1234," Scarborough in 
1253," Rochester in 1265," and so on till we come to Woodstock, 
with its tiny fee-farm of four marks, in 1453," and Plymouth,an 
abbatial borough, in 1438." 

There were boroughs of much greater importance than Wood- 
stock or Plymouth which had no grant of the farm in fee at any 
time within otur period. Leicester had none till 1589," and what 
it got then was rather fitful. Madox could find no trace of 
Reading's fee-faim rent " till the latter half of the sixteenth 
century. Liverpool illustrates those boroughs which had an 

* Stevenaon, Stcoris of NeUingiam, i, p. 3. 

■ Hudwa sod Tiugey, Stcerds i^ f/armck, I, pp. zvHnfi. 

* Lenihui, Limerick, p. 47, «. 1197. 

* Cftulfidd, Council Book of Ike CorforaHon rf Cork, p. z. Eu]y in the thir- 
teenth cmtuiy. 

* Money, Neubtiry, p. 66. 

* Roots, Charttrt rf Kingiton upon Tkames, p. at. It may have been U fee- 
Uxm lomp. Heniy n ; Me Flac. Wetlmm. Abbr., p. 4- 

' FefgUKH), Charleri of Carlisle, pp. a, 3. 
» C. C. R., i, p. 96. 

* Ewt, Porbmotitk Secordi, p. 573- 

■° R. S., ii, p. 3m: " dominus Hauicw rex . . . tndidit ad feodi finnam." 

" Elton, Tttmrei of Kent, p. 160. 

» C. C. R., i, p. 417- 

" Ckofier of Roekaler, p. 4- 

» B»Il«tl, Woodstock, p. 17. 

" H. M. C, Rsp., g, pt. 1, p. 373. 

f Batesoa, Records of Leicester, iii, p. xix. 

» Reading had a grant of the Finna Buigi (see GuilfUiig, Riadint Recerds, ii, 
p. 51) tmt the date erf the pant is unknown. Reading was an ancient Ixnougli, at 
first abbatial, which may account for the pom quality of its early recordsi later 
it was loyal. The abbot nominated the master of the Gild Merdumt, irtiidi final^ 
became the coiporation and its master the mayor. 
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intermittent farm; it was granted the privilege for varying 
periods at varying intervals/ till finally it, like most other 
borough, bought out its lord. A few places still pay a fee-fann 
rent, sometimes to private persons to whose ancestors or legators 
the rent was granted by the crown.* 

It is plain that a grant of the farm in fee was a comparatively 
late feature of burghal development. Burgage tenure would 
have been exactly what it was though act one dty or town in 
England had excluded the sheriff by marks of silver and marks 
of gold. Valuable as was a grant of farm in fee as a means of 
maintaining personal liberty and burghal autonomy, it was no 
distinguishing mark of a borough; there were boroughs with 
it and boroughs without. Bui^age tenure, on the other hand, 
was such a mark, for every borough must have it, and it could 
not exist outside a borough.* 

' See Bunes, Liferpoet, pp. 94, 160. In 13 Houy n it had a gnnt of tbe turn 
for foin yean for £10, in 1354 for ten yean for 50 maAs, and so oD tSl <<M^. Cu< n, 
whoi the town bought out its lord. 

A few places were hdd by their burgesses in fee thou|^ they could show no 
evidence of any grant. Probably they had once made what at the time were mq>- 
posed to be tempoiuy amngemoits with their lords, which were continued from 
year to year dll th^ became customaiy. Sudi boroughs were usually baronial; 
banou' records were not so thorough as the king's. A change of lords mi^t bring 
trouble in such a case (see Atcfaeson, Cote cf tkt Bofoufi iif FettrtfiM, pp. 13-15}, 
but probaUy in many baronial boroughs the custom was never infringed. 

■ This was the case at Chester ^ 1S35) which paid its rent to the Marquis of 
Westmlnsta, who had bought it from the crown iParliamailary Paptrs, 1835, 
ixvi, p. i6zB). In 1SS7 the Firma Burgi at Doncastn, which was alienated cen- 
turies ago by the crown, and toward wluch went a few diief rents, was still being 
paid to a private person (Tomlinscm, DoncaaUr, p. 33, note q, and p. 37, note h). 
The Treasury still receives tbe fee-fann rent from Grimsby (H. M. C, Sep., 14, 
pt 8, p. 24», 0- 1893)- 

■ See C(Ae, Commaitary upon IMlleloH, sec. nob et pais. See also Elton, 
Temirts of Katttfpp. 151-178. The prior of Merton had hdd a messuage in South- 
wark. Borou^ sjid tenement came separately into Henry Vlll's hand; he 
granted the tenement along with lands in Essex, all to be held in free burgage. 
The tenant died intestate and his property was the subject of a {dea, during lbs 
process of which the court hdd that lands outside a borough could not be hdd In 
burgage, and if so granted must be hdd in socage. See also C. /. iS„ Stay VII, 
i, p. 183, 7 Henry VU: " Two burgages in Hatheriegh, worth sd., hdd ... in 
free socage." 

Rq>re8entation in Parliament waa, like a grant of the Firma Buigi, a burghal 
privilege and not a test or mark of a Ixavu^. In some boroughs, as Hereford and 
Cariisle, the limita of tbe padiammtary and bwough fnuuhiscs were not coinddent. 
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BuKGAGE Tenure in Dome^ay 

Though few of the records and sources, from which our con- 
dusions so far have been drawn, reach to within half a century 
of the Conquest, it does not follow that burgage tenure is of 
post-Conquest origin. As Maitland puts it, when the age of 
charters began it found a tenure established in the boroughs. 
The earliest charters are usually very brief; they merely confirm 
the customs of a borough without stating what these were. 
TTien from a few charters mating new boroughs of vills we 
learn some of the customs of the old. At a later period, in most 
cases, these customs began to be codified, often because some 
new borough, in adopting a customal, was careful that there 
should be no question as to what its laws really were.* How 
old are these customs, espedally those which relate to tenure 
in the boroughs ? Domesday is an ancient record ; it bears 
witness to many economic and legal features in King Edward's 
day and in King William's. What does it tell us contxming 
conditions of land-holding in the boroughs ? Not so much as 
one could wish, as far as individual borot^s are concerned.* 
Domesday is a ' geld-book,' an eclectic geld-book at that; it 
has an eye single to taxation. Unless tenurial customs were 
revenue-producing, they got scant attention or none. Yet 
from various items, here a little and there a little, some knowledge 
of burgage tenure in the Domesday era can be gained. 

As to borough customs in general there seems to have been no 
change from Edward's day to William's. This is sometimes 
distinctly stated, as at Dover,* Wallingford,* and Hereford.* 

< Foi insUnce the burgEsses of Hereford gathered together thdr customa 
for the new buigessrs of Haverfoidwest, and charged the latter £5 for (heti 

■ Except in a few bomugha, as Cheater and Yixk. See D. B., I, ff. 361b, iQBa. 

> D. B., i, f. la: " omnes hae ccmuetudines erant ibi quando rex WSMmut 
in Angliain venit." In tlus and the fdlowing quotationa the ' customs ' may 
refer to both I^al and finandal customs. 

* Ibid; i, f. 56a: "Modo sunt in ipso burgo coDsuetudines omnes at ante 
fuenmt." 

* Ibid., i, i. 179a: " Uodo habet rex civitatem ... in dominio ct anglid 
buigenses . . . hsbent suas ptiores comuetudines." 
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Kit^ Henry's part of Liber Winton' (1103-15), an appendix 
as it were to Domesday, corroborates the evidence of the latter, 
especially in the matter of the burgage rent or landgable.* The 
method of compilation of Liber Winton' confirms Maitland's 
su^estion that in many of the items concerning boroughs in 
Domesday the landgable was often contained in the financial 
customs.* The only alternative to his opinion is that in many 
boroughs the bulk, or sometimes all, of the messuages paid no 
rent or gable whatever.* 

This gable, or more commonly landgable, was naturally a very 
important burghal feature to the compilers of King William's 
great rate-book; it ranked with other sources of revenue, such 
as profits of pleas, markets, and tolls. The landgable is some- 
times given as a lump sum, sometimes what each t^ement must 
pay; at times the name appears without the amount.* In such 
cases the occupying burgesses are often charged with it, as at 
Canterbury,* where, however, other dues than the landgable 
seem to have been included in the return.* Gable T. R. W. 
differed but little from gable T. R. E.,' except where revolt 

> It BbomidB in such items u: " Domus . . . rcdddMt XTd.de Uagabulo et 
omiws consuetudines tempore R. E. Modo G. tenet e«m et fadt consuetudinea 
smilaiea " (p. B., iv, Liber Wintoo', f. S). For other entries of the same scot 
see B. 8, 8b, 11, iib, etc The ' customs ' are not leg&l but fi"iin^°l 

< This iec(»df<dlows the pL»n of the Winchester streets, udufint the UndgnUe 
is tepntiiij pven for wch house. Tlicn the juron, or the deiks, or probably 
both, got tiled w impatient; the entries start at the end of a street in due fonn, 
' langabulum et alias comuetudincs,' but soon ' onmes consuet.' creeps in and 
the totab go up; the landgable in audi caiea ii certainly induded. 

' In nearly every borough a varying number of messuaga paid no landgahk. 
Poenbly woe never paid any. 

* ' Hawgable' is not used in Domesday or liber Winton'. 

* D. B., i, f. aa: " In dvitate Cantoaria faabuit na Edwardus 1 et i buigcnsei 
reddmtcs giUum.*' 

* Ibid., i, f. la: " RadnUus tenet aUas si masuias de epscopo in ipsa dvitate 
[Canterbury] . . . et reddit zi s. ii d. i obolum." lUi seems mudi too high for 
landgable ahwe. It waa about 6d. for the average messuage in Windiestcr, and 
that was lu^. 

' As at Fevenaey (fbid., i, f. Mb) where " T. R. E, fuenmt niiii burgensca in 
dominio r^a et redddHmt de gaUo jiSi a. vi d. . . . Hodo habet ipse [Count of 
Mctftain] in dominio Iz burgenses reddntes kuIx s. de ^iblo." Hie gatit In cub 
period averaged a little over yd. tat eadt wamra. 
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or fortification had aitatled waste,' and in nearly all these records 
it varied for each house.* 

Perhaps 5d. or 6d. would not be far from the average land- 
gable in the boroughs of southern England. Excqit in Win- 
chester, however, very few messuages paid this amount. Most 
of the individual landgables were much lower; a few very much 
higher,* though there was occasionally an apparent exception,* 
due probably to intrusion by mesne lords. At times toll and 
gable were given as a lump sum.* In the Confessor's day Oxford, 
like London, seems to have been at farm, but probably not fee- 
farm.* At Huntiogdon^ and Northampton* the rents were 
about the same as in the botoi^hs previously instanced, both 
in amount and variability. At the latter town there was appar- 
ently no difference in this respect between the French and the 
English borough. Nottingham's landgable was of like sort." 
With Hereford there appears another fashion as regards the bur- 

> D. B., i, f. 56a. " In buTgo d« Walingford hsbuit rex Edmidns viii vir^tu 
Unae et in his enmt cdixvi hagae rcddentes zi libri de gsUo. . . . Modo sunt in 
ipso buTgo consuetudinee omncs ut ante fiKnint, sed de hagis sunt ziii minus, 
pro castello sunt viii destmctae." A few haws nught be destroyed, but " de aupa 
plus sunt zxii masuiae frandgenae leddentea vi s. v d.," an average of 3)d for eadt. 

* Asat Pevensey (D. £., i, f. aob) where there were rents of aod. each, ud. eadi, 
5 d 33. for all, and so on. At WtUliingford (D. B., i, f. 56a] 31 mamrae paid 6s. $d. 

• forall, io«fuu»r(t«paid IIS. lod. forall; 17 haws paid 35s. for all, 6 haws paid 44d. 
for all; there were several messuages at 4d. each, id. each, and so on. 

■ 6d. was the average rent at Taunton T. R. E. " Ibi hdiii burgeoses reddentes 
«xxuB." (D.JJ., i, f.87b). 

* See D. B., i, f. 143a. At Buckingham T. R. W. one burgess paid is. id. to Earl 
Hugh and sd. to the king, another as. to Emulf de Besding and 3d. to the king, 
another as. 4d. to Hugh de Bolebec and id. to the king, and 4 burgesses paid is. jd. 
to Manno Brito alone. Hie lower sums woe probably the imidpMwf proper. 

* Ibid., i, t. 36a. " Burgus de Lewes T. R. E. reddebat vi libraa et iiii ad. et 
ill obotoa de gablo et de theloneo "; theie were 117 burgesses. 

< See ibid., i, f. T54a. The ci^ paid £10 and some honey for all custcuns. 
T. R. W. 10 mansiona paid 3s: " Omnes sunt vastae piaeter uiiam." 7 messuages 
paid 5s. 6d., 4 paid is. 5d., etc T. R. E. mural ' mansianes ' were free of custom, 
" cscepta eqieditione et mtiii rcparatfone." 

' Ibid., i, f. 303a. so ' mansiones,' whidi had been destroyed to make way 
lot the castle, had rcadeied tfis. 8d. for all customs, an avoage of lod. 

* Ibid., i, f. 319a. 33 houses tendered 39s. 4d., 3 rendered i6d. each, i paid 4d., 
13 paid 3*. for all, 4 pu^ 4s. for all, etc 

* Ibid., I, f. 380a. II donuu for 4s. 7d., 48 tat 361., etc 
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gage rents; they were unifoim in their inddeace and somewhat 
lu{^er than in the rest of the Domesday boroughs.^ Shrews- 
bury may have had a landgable of like sort.* At York the land- 
gable was so low as to be practically uniform for each messuage,* 
but this uniformity had nothing in common with the uniformity 
at Hereford. At Lincohi * and Norwich • as well as York this 
low and virtually uniform landgable was the same in the Con- 
fessor's day as in the later middle ages.* 

Cambridge ^ows exactly the same conditions in respect to 
the landgable during and before the Domesday era as centuries 
later. In Edward's re^ and in Wlliam's there were messuages 
which paid none.' The gable and the finandal customs were 
separated at Cambridge. The amounts, which were the same 
T. R. E. and T. R. W., were nearly equal; if the same proportion 
held in other boroughs this may show that the gable was about 
half ' of all customs.' * The landgable was £7 two orae 2d. 
This is the ' high gable ' rental, which in 1483 was £7 3s. id., 
and which, for Cambridge at least, affords complete proof for 
the age and inddence of the burgage rents. 

Domesday knows the burgess well. It does not know the 
burgage imder that name; the common expression is puisura 
or monsura, sometimes domus, sometimes mansio. All these 

> D. B., i, t. 179a. Within the walls each " integia muun reddebat " jiA., 
probably the gable, together with 4d. for hiring bones, and a lew otfaei trifles, the 
sum of in these services bang so close to lad. that this is [oobably the reason why 
Htnioid is nqiposed to have been among t])e later shiUiiig boroughs. Masuraa 
without the walls paid only 3)d. eadi. 

■ Ibid; 1, f. 351^ Thne were 351 burgensea and ^53 domiu; the total amount 
' de gablo ' wsa £7 ite. Sd., an avenge of a little over 7d. Nothing, however, is 
said of horse-hire or other inddental services. 

' Ibid; i, f. agSa. " cccc manuones . . . reddunt mdiorea i d. et aliae minus." 
York is the largest borough which has a ;Jace in Domesday. 

* Ibid; i, f. 33Sa. " T. . . . habuit in dvitate xn manuonea ... de una 
quaque unum denkrium, idest langabulum." 

' ittrf., ii, p. iiSa. The landgable is ^iparendy id. for each messuage. 

* See also Yarmouth, D. B., ii, p. iiSa. 

' /Mi., i, {- 189a. Alan the eari had " v burgenses nichil reddentea." Ute 
Count <rf Mortain " habet iii masuraa et ibi sunt iii buigenaes qui T. R. E. redde- 
bant V s. viii d. i obolum, modo nidiil reddunt." 

* The common Domesday phrase is ' omnitnn cMtsuetudinum.' The cnstonn 
at Cambridge were £7 (£>. B., i, f. 189a). 
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tenns meant the same. Mansio seems to have been the favorite 
in the north, as at York and Lincohi.* At times burgmsis is 
used in exactly the same sense as masura or dcmus, as at Leices- 
ter,* Stafford,* and Hertford; * each may owe the gable. A 
bui^ess might be even a fraction of a house or a house a fraction 
of a burgess, as at Huntingdon.' Not even a Domesday scribe 
was Ukely to mistake a burgess for a messuage. It seems there- 
fore where the terms burgensis and masura are used interchange- 
ably, as they were in many boroughs, that the rule was one 
burgess, one tenement.* In some towns, however, there were 
mote houses than burgesses; and in many there is no statement 
as to comparative numbers. These instances and illustrations 
make it plain that the ' bturgage tenement ' with its ' burgage 
rent ' existed in Kii^ Edward's day and probably long before it.' 
We have the low fixed rent called, before and long after the Con- 
quest, the gable or landgable, and Domesday shows clearly 
that the lands in the boroughs were held, not by leases nor in 
base tenure, but by this fixed heritable * money-rent, and seldom 
by any additional service: this is burgage tenure.* The case 
for the landgable may be closed. It has surely proved its claim 
of ancient uninterrupted descent. 

Domesday has little to say of other matters touching the tenure, 
for they were seldom of financial importance. At times the 
scribes, ai^arently in idle moments, do note down parts of bor- 

' At Nottin^uun (eeeD.B.,i, f. iSoa) theoMimo may havebeenalaiKeholdiDg 
rtiw fji win g smaller sub-holdings, " iii mansioocs in quibiu scdcnt n domus "z 
elsewheie maiuio is the same as masura. Terra occura in liber Winton'. 

* D. B., i, f. 330B: ' burgensis pertinet ' or ' domus pertinet.' 
' Ibid., i, f. Z46a, btirgeinii — matisio. 

* Ibid,, i, f. 131a: " Ibi eiant cilvi buifjenses in scxai re^ Eduuaidi. De his 
habet modo comes Alanus iii domos." 

* Ibid., i, f. 103a: " sunt cd burgensea dimidio domus nunus." 

' Sec ibid., i, i. 319a, etc.: "T. R. E. fuerunt in NOTthantone in dominio 
regis Iz burgenacs haboites totidem mansiones." 

' As ' buigagium ' is not used in Domesd&y there is no place for * buigage 
rent '; this tetm is virtually unknown in the older boroughs all through the taiH.fl>i 
ages. 

■ Rdief is not paid eicqit for inheritance. It is found in some of the compMia- 
tivdy less free Dmnesday boroughs. 

* See F. W. Maitknd, Domesday Book and Beyond (Cambridge, 1897), pp. 19ft- 
199. There was even something like the fee-farm rent at London and Oxford. 
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ough customs, as those of Dover and Chestei/ while the detailed 
Newcastle customal dates from Henry I's leign.* Such customs 
do not grow up in a night, uidess it be the ni^t of history. 
Were the older urban commimities ever affected by the feudal 
incidents ? By only those apparently which had Saxon proto- 
types, as relief for heriot, and even beriot existed in by no means 
lul the boroughs. Do freedom of sale and devise antedate the 
Conquest ? They certainly do for bookland; they certainly 
did not come with the Normans.* 

The conviction which is borne in by a survey of tenurial 
burghal institutions in the Domesday era is, that when the 
country at large was passing under the yoke of feudalism, the 
borot^hs retained and later developed their tenurial liberties; 
that this development, fostered in many towns by the com- 
mercial sfurit, had reached a stage in the eleventh century of 
sufficient strength to save the boroughs from the feudalization 
which was then overspreading the land, the predominance 
of which was hastened and assured by the incoming of the 
Normans. But that conditions of land transfer in the pre- 
Conquest boroughs had attained or even approximated the degree 
of freedom which is found in such a place as Cambridge in the 
twelfth and thirteenth centuries is quite improbable, for there 
was no demand for such freedom. 

Sale there was at times however. At Hereford Peter of 
Valtmgies (Valognes) had bought houses from Ulwi of Hatfield, 
who was free to assign or sell them.* All the houses in Hereford 
were alienable, but not freely alienable; sale must have the 
consent of the praeposUus.* Sale lay under no restriction at 
Torsbey,* and at Lincoln was hampered only by the kin's reWaU? 

' See D.0.,i,fi.ift and 163b. * SecStubb8,&f«(Cilarterj,pp. ii»-iii. 

* Foi survival of this torn tee Elton, Tenvrts t^ KtiU, p. 161. The ' bookland ' 
of Alfred's law (cap. 41) seems to be exactly tlie same as the ' land of puidtase ' 
vA tlie twelfth and later oentuiiea. 

* D. B., i, f. 13H. 

* Ibid., f, i. 179a. The third peuiy was due him as well. 

' IHd., 1, f. 3J7a: " quicunque eonim maxtaaoeta in eadem villa habebat seque 
intrans neque edens thdoneum dabat." Probably the refeicnce is to ' Ou^eniqr 
■Dd Inpenny ' and not to market toUs. 

' liU., i, f. 336a. lUs amid be evaded with the king's consent. 



g.ic.byCoOglc 



164 BUIUJAGB TENURE IN ENGLAND 

At Chester delay in the payment of the landgable entailed an 
amend of los.; default cost a burgess fais tenement.* At 
Gloucester nearly half the tenements seem to have changed 
holders through sale in the days of William the Red.* 

Heriot and rehef seem to have been most common on the 
Welsh border; the former was an incident at garrison towns 
such as Hereford' and Shrewsbuiy,* the latter at Chester.' 
Elsewhere relief and heriot, when they existed at all,* seem to 
have been paid by a small and perhaps aristocratic ntmiber of 
burgesses/ The heriot was that of the law of King Canute. 
In the Confessor's reign marriage is found at Shrewsbury only.* 
Forfeiture, in Dover at least, was peculiar; only half a felon's 
tenement was taken by the king.* That this was the common 
burghal practice is unlikely ; both before and after the Conquest he 
who forfeits, forfeits all.** In both Edward's day and William's, 
especially at such boroughs as Canterbury and Dover, there was 
aristocratic holdership, some of which seems to have been mesne, 

' D. B., i, S. atab. The rule in neuly all the boroughs. Dntfl the boion^ 
obtained a graat of the fann in fee the lord got luch a tenement. At Hereford 
(ibid., i, f. 179a) the fraeposUut muit get anothn and solvent tenant, aa at Uttoz- 
eter in the thirteenth century and at Agardiley in the fifteenth. 

■ Cole, lUtOal of Iht Botues in dotuester, p. xiv (retun of the landgavd, a. 1096- 
iioi). There woe 100 buigeases in the king's demesne, 97 dwelling on their 
own inheritance and 97 in houses whidi they had bought. 

* D. B., i, f. 179a. At the death of a buigew who had served as a horseman the 
king toc^ both hone and arms; if as a loot-soldier, the heriot was commuted for loa. 

* Ibid., i, f. 352». At the death of a buigcaa " in d«ninia tcffa " the king took 
loa. This is called rdief ; it seems to have been a cmnroutation for heriot. 

* Ibid., i, t. a6ib: " Qui tenam suam vd pn^tinqui iui rdevaie vtddat I a. 
dabat." 

* Whidi is not the rule. At VoA (D. B., i, f. 398b) " burgensei . . . noa dant 
rdevatioDem." 

' As at Cambridge (D. B., i, f. 189a) where Ficot the sheriff had £8, a paUi^, 
" et unlus mllitis anna," " de barieta Lagenannorum." This is a comlsnaiion 
o( both inddenta. 

' D. B., i, t. 2$m: " Mulia accipiens quocunque modo maritum si vidua erat 
dabat rcgi zx s. si pudU z s." 

* nid.,i,l. ia:"DeIllama8uraquam tenet Rinnulfus . . . quae fuit cujusdam 
ezulis [' ullage ' is overwritten) . . . dimidia terra est regis." What happated 
totheotbethalf? 

u In Alfred's law, cap. 30, Ihereisforfdlureof half to theking, butitwaaneidy 
half the * wer ' and then only when the slain man was kinlesa. 
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and practically none lowest. Aristocratic holdings seem rela- 
tively smaller in the Norman than in any other period, for so 
many towns passed into the loyal demesne and so many terri- 
torial lords lost their possessions, that the king became lord of 
all the important boroughs, and of a large majority of the mes- 
suages therein. 

Of all the buigfaal features here treated, commonest, clearest, 
and of lineage unbroken from the earliest period, is the landgable, 
whose difference in character, though not in kind, causes the 
older boroughs to fall into two general classes: one where the 
landgable was about the same for each tenement; the other 
where wide variations occur. The gable is low in both classes; 
and there were rents of a shilling, but no shilling boroughs. 
In the first class come most of the boroughs of the Danelaw, 
with the older boroughs of the shires, as far as we know them; 
even London seems to bet(Hig to this class. That is, the bulk of 
the boroughs held by the Danes and those which were founded 
to resist them, or fortified against them where already existing, 
were tenuiially of the same order.* In the second class came 
such a town as Cambridge * where the average ' high gable ' 
of id. or 2d. is found side by side with tents of 3s. or 4s. all 
through the middle ages.* 

The most reasonable explanation for this inequality seems to 
he in accumulation of masuras, the rents, which were possibly 
unequal from the first, accumulating with them. By subsequent 
divisions of land but not of rents, several masuras would become 
free from payment of gable,* while others paid a rent out of pro- 
portion to their size; such messuages, however, would be com- 
paratively few. This is exacUy the condition which was prevalent 
at Cambridge and elsewhere,* and which might have obtained, 

* Anyone not ddirioiu witli Roman teva knon thU the Tj«>lnn of continuouc 
histiHy dates from the period of the Duiiih mn. 

' 1 have tAkco Cunbridge u ui Qluatntion intendomlly uid m *^^ main exGC^ 
ion to the rule in the Danelaw. 

* Domeaday for the deventfa centuiy; SottM Bmdrtdtntm for the mi^jMHi 
centmy; Ctx^tt, Cambridf, for the fifteenth. 

* Poadbly there were tenements which hsd neva paid pdile. 

* As at Oiford. At Cambridge the *"-— ^'"e fluidity of realty exagpnted the 
Inegtalitiw of the landgable. 
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and did obtain to some small extent, in the boiou^ of our 
first class, had not their later fomidadon or development,* 
together vith the desire to induce settlement, caused the adoption 
of a perhaps symbolic rent so low as to be practically unifonn, 
the customary penny hawgable.* It is unl^ly that Henry de 
Lacy ever heard of the Alderman of Merda, but the causes which 
induced him, when founding Denbigh, to replace the usual shilling 
rent of the created bartxiial borough with the penny landgable 
of Lincoln may have been in part the same as those which in- 
fluenced Alfred's son-in-law when rrtftlring stron^olds in the 
Midlands. 

English Burgage Tenuse and the Laws of Bketeuil 
While the tenure in the older boroughs of England is plainly 
an institution of native growth, there was a group, or rather 
there were several groups, of towns where the ccmditions of 
land-holding bore the marks of a greater or lesser amount of 
foreign influence. This outside influence, with the boroughs 
in which it is (or is supposed to be) found, has been made the 
subject of what may be thought rather unnecessarily detailed 
treatment, the lack of consequence and small eSectiveness of 
these boroughs being considered, under the title " The Laws of 
Breteuil." ' 

Breteuil was a Norman viUe of no particular importance, 
whose innocent young hfe came to a sudden and violent close, 

|< ' York, Lincoli), etc, and even London were wasted by the Danes and had 
virtually to start anew. 

' There has been suggested another expUnation for low snd variable rents whose 
only defect is that it does not explain; this is that some lord of a manor made a 
btsough piecemeal. In the latter middle ages there were illustrations of this 
process at Plympton and Dartmouth. The lord gave messuages at vaiying rents, 
hardly any two being the same, and continued to do so at PlyTiq>ton long after he 
had granted the faim in fee to the burgesses (ace C, C. R., ii, p. 303). At Dartmouth 
there seems to have been a boiough already in existence to which the lord was 
making additions; the rents varied ^>proiiinatdy according to the value of the 
tenements and were seldom the same. But in such a borough as Cambridge there 
were too many lords, too many equal rents and houses with no rents, and too great 
a disproportion between the value of a tenement and its gaUe for this eq>lanati(» 
to suffice. Plymouth and Dartmouth are abntwmal anyway; when in the twdfth 
or the thirteenth century a lord wished to start a bcnnigh he did so at a stroke. 

> Miss M. Bateson, in Engfitk Bittoriail Review, vols, xv, zvi. 
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and whose laws or customs east only as they have been more or 
less imperfectly copied into the charters and customals of those 
towTis which professedly received them; from these soittces 
Miss M. Bateson, the writer of the series of articles in question, 
has reccDstiucted the ' Bretollian Laws,' at least as to their 
purport. It is seldom safe, in England e^>ecially. to take literally 
the statement that one borough had the laws of another. Claims 
of like customs there certainly were, and often the leading likeness 
was the claim, though sometimes the resemblance was almost 
exact as at Bristol and Dublin with its followers; sometimes, 
as at Winchester and Gloucester, there was identity without any 
claim.' A glance at the boroughs in Miss Bateson's list is enough 
to show that they differed widely, in respect to their tenurial 
customs, among themselves; in many a charter the term Laws of 
Breteuil seems to have meant only what the grantor or grantees 
knew of them; certainly it did not always mean the same things. 
With some exceptions the boroughs in question are found in 
Ireland or on the Welsh marches. They are chartered and most 
of them ate created boroughs, looking back to some baron as 
founder. In boro\^;hs neither created nor baronial, as Hereford 
and Shrewsbury,* Miss Bateson's opinion was that the privileges 
given to the knot of Norman traders, who formed a bowg near 
the royal castle, spread into the long and previously settled 
English borough, — though in respect to the tenure the spreading 
was exactly the other way.* She concluded, with like or equal 
logic, that the term burgage tenure, originating with these Norman 
bourgs, spread from them to the older borou^, " where already, 
in the king's gafol, there was a low payment made by each house, 
which could not easily be differentiated from a rent." * 

' Profeesoi Chariies Gross (" Hw Affiliation of English Borouglu," printed as an 
sppenSx to The Gild Merckant (iSgo), I, pp. 341-381) shows how little meaning 
there often was in the teim ' derived liberties,' particulaily in TTngUnd Cub- 
tomals virtually identical in one century might difier widdy in the next. Witness 
the course of sale and devise. 

* Both of which Miss Bateson daims as Bretollian. 

' Borough-En^iah and devise (of purdiaae) became common to all Shrewabuiy. 
The former custom was called there the ' Hock-Day ' tenure. 

* Miss M. Batoon, in Engiuh HUtcrical Reriea, zvi, p. 345. In other wMdi, 
Hiss Bateson made F-n g l k *' burgage tenure an institutian of Norman origin. 
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It b scanty surpridng that the gafol, or gable, ' could not 
eaaly be differentiated from a rent,' for no one has yet been able 
to distinguish between a thing and itself. The gafol is the rent; 
it was the rent in the Confessor's day, in the Conqueror's reign, 
and in that of his youngest son,* whether at Cambridge as a lun^ 
sum called the landgable, or at Winchester and Lincoln as a rent 
due from the individual urban tenement. That the term burgage 
tenure is French is undoubtedly true, but not particailarly odd 
in view of the fact that most of the terms of the land laws are 
Froich. That the older boroughs adopted this name, though at 
a late period as a rule, is also true, but proves nothing as to age 
or source of the tenure. Free urban tenure, like the law, is older 
than its technical terms: English law and legal institutions 
started a few years before the Conquest. In the Domesday era 
the tenn burgage was not apparently in use in any borough, 
English or Anglo-French, and in Henry I's day there was but a 
suggestion of it at Winchester, yet in both periods there were 
French and English borou^ side by ^de at Hereford, Notting- 
ham, and other towns. Domesday tells us that each section 
at Hereford had its own customs; * that those of the French vUle 
should be Norman is not wonderful. Instead, however, of the 
extension of Norman tenurial customs into the English part of 
the borough, which Miss Bateson imagines, it is very evident 
that the spreading was the other way. For example, devise, 
unknown in Normandy, became a common Hereford custom. 

In regard to the basic facts on which this Bretollian theory is 
founded there is no question. Certain boroughs in England and 
Ireland, not cms of which was of any importance at any time 
duri:^ the mediaeval period, started under Norman lords and with 
Norman customs,* or at least a claim of having such customs. 
Of these, according to Miss Bateson, the following were taken 
bodily from the tenurial laws of Breteuil: — 

' SeeDomesdayMidliberWiiitoo'ialsolfr. J.H.RoiiDd')essay"DMKeddaiul 
the FinuKC of Domnday," in OminAiy 5lwfiu (edited by P. E. Dove), i, pp. 
77-1411 where be ^m tld* to be the case with his usual vigonnis mud sdiioiariy 
kUUty. 

* Xbe lefetence seems to be to all sorts of customs, not fiwani-i*! customs tnenly. 

■ Foi the recoasttucted Breteufl aistomsl, or nither Miss Bateeon's idea theieof , 
see EMfiUk BiOorieai Sstiew, zv, pp. 754-757. 
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(i) A clause gmng the size of the oripnal burgage.^ In fact the 
clauses in these charters seldom mentioned the size of the burgage 
at all; that was left to the burgesses. What the charters specified 
was the amount of land in the fields accompanying each burgage. 
Nor did the founders of the boroughs in Ireland necessarily get 
the idea from Breteuil; an identical method was followed when 
Biistollian boroughs were founded in the same country and at the 
same time.* In any event, when a borough was created, espedally 
in wild Ireland, what else could its creator do in regard to land ? 
If all that a burgess might acquire should be held under burga^ 
tenure where was the tenure to stop ? Strictly there would 
be DO limit. When de Lacy made Congleton a borou^ he let 
all the land the burgesses could gain be held in free burgage, but 
his men with their holdings were there already, and outlying 
manors probably fixed the borough bounds. Henry the Fowler 
used this idea of a definite assigmnent of land with each tenement, 
yet he did not get it from Breteuil. However, had the grants of 
land with each burgage in the Bretollian boroughs been even 
approximately equal, and equal to the grant at Breteuil, it might 
perhaps be assumed that the custom of that Norman town had 
served as a precedent. Instead, however, of being tmiform the 
assigned amoimts of land varied from half an acre to seven acres, — 
and, furthermore, no one knows how much land went with each 
bxirgage at Breteuil! 

(a) An entrance or departs/re fee into or from a burgage or a 
borough* This incident existed at some of the Bretollian bor- 
oughs in England. It is found also at Norwich, whose tenurial 
customs were certainly not those of Breteuil; while in the most 

1 Miai Bateaon uses thia expreaiion, ' size of the buig«ge,' in a wholly different 
way from that in which I have used it in previous pages (sec pp. 9^«tttq.,^, 
loi). When the mediaeval burgess spoke of his burgage, or rather messuage, he 
did not ordinarily include liis acre-strips. Under the heading " "Die Nature of the 
Burgage" an attempt was made (see pp. 99 *t stq.) to diicusa the question (as Miss 
Batcaon n^sed it) and the cooduaion reached was that the qpedfic number 
of acres of the charters was granted with eadt iMiigage, came under the burgage 
tenure but was never considered aa part of any particular burgage (save posutdy in 
two instances), and paid no burgage rent. 

* See the charter to Rathrool, Gale, Corporaie System aflrdand, app., p. x. 

* What we liave called 'iiq>enny and ou^enny.' See pp. 57, 137, 
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Bretollian of all the boroughs, those of Ireland, no such fee was 
ever known.' 

(3) A clause guaroHteeing freedom from marriage. As mairi^e 
was unknown in both Noiman viUes ' and English borou^is,* 
this clause needs no discussion.* 

(4) Retrait Ltgnager. There was not the smallest necesaty 
for borrowing this custom from Breteuil, when it was common 
not only to England but to all northern and western Europe.' 

(5) Alienaiitm fees. The claim of a Bretollian origin for this 
incident, when fixed, and only then, seems to be well made. 
The ultra-BretoIlian boroughs of Ireland, however, never knew a 
fee at alienation.* 

(6) The uniform sMUing rent. Of all these Bretollian tenurial 
customs, almost the only one which Miss Bateson has shown to 
be common to the Bretollian boroughs is the uniform twelve- 
penny burgage rent. However this rent of a Norman shilling ' 
existed in boroughs in both Ireland and England ' which so far 
^m having the laws of Breteuil did not receive Norman laws 
of any sort.* Yet on this uniform rent of a shilling hang all the 
tenurial laws of Breteuil, and from it, in Miss Bateson's opimtm, 

' The fee probably cornea from a fordgn souice, however, even in NoTwidi, 
where there was more or lew Frendi influence. 

* GEnesUl, La Tenure en Boyrgagfi, pp. 21, aS-ag. 

■ T. R. E., there was aomething like it at Shrewvbuiy only. See p. 164, note S. 

* See p. II for Marriage. 

> Furthermore iti time limit and the procedure in the matter of its enforcement 
in the Bretollian borou^ were En^ish rather than Norman. See below, ^p. 173, 

' To these six main points which Miss Bateaon s^zed on as Bretollian she 
added a few others of rare occurrence and trivial consequence. One concerns 
the supposition that a burgess who has sold his burgage ' wiU continue to live in 
the town,' and another relates to the rebuildiiig of a dcstn^ed burgage. 

' Bents of this amount were common in Normandy. At Vemeuil the rent of 
lad. did not increase with the number of houses, just aa in the En^ish Bretdlian 
boroughs, but in this connection there were contradictory statements in the Norman 

* Waterford and Pontefract to wit; the former having Bristol and Dublin 
customs, the latter having those of Grimsby. See Parliamentary Papers, 1835, 
XXV, p. 1673. 

' CardiS was one of the borou^ with Noiman but not Brctdlian customs. 
Its burgage rents were iid. e&ch. 
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arose the idea of a uniform tenure/ a conclusioii worth neithu 
denial nor dispute.* 

Such was the ' unifonnity of tenure ' which has been supposed 
to have resulted from a gift of the laws of Breteuil, and whose 
influence has been thou^t sufficient to lend a name to the tenure 
in the older borou^is. As far as Breteuil itself was coDcemed 
it is unlikely that it lent even that. The actual state of affairs 
seems to have been as follows. Those boroi^hs founded by barons 
during the Norman period as Bretollian boroughs, and settled 
mainly by Norman burgesses, probably did have the laws of 
Breteuil if their charters or customals so stated; such boroughs, 
however, were very few. Those founded at a later period seem 
to have had only parts of the Bretollian laws, and not important 
parts at that; their founders, knowii^ but portions of the laws 
of the little vilU, and those portions only by repute, apparently 
filled in the gaps with Norman customs in general. If, however, 
the more inclusive ' Norman ' be substituted for ' Bretollian,' 
the tenure in these baronially-founded semi-fordgn little boroughs 
was uniform in respect to a custom vastly more important than 
any of the points of resemblance so carefully emmierated by 
Miss Bateson, — more important even than such a we^ty 
matter as the twelvepenny burgage rent, — there was neither 
sale of inheritance * nor devise of either sort of reaJty in Norman 
villes, and in those boroughs of England and Ireland which pro- 
fessedly had Norman customs. Concerning freedom of devise, 
the most important legal feature of English burgage tenure,* 
Miss Bateson seems to have known nothing whatever. Without 
attenq)ting to underrate Norman influence in general in English 
boroughs, we may say that it did not affect the tenure at all exc^t 
in unimportant towns which formed a group apart, and that in 

' Bn^k Bislerkal Eeritv, xvi, pp. 343-^344- 

' Even on the negative side, u it wcte, these Bretolliftii borou^ varied, 
not only from their siq)poaed origiiul but among themsdves. Time waa do heriot 
nor idief at Breteuil appaientty. There was, however, at audi Imitative bwou^ 
as Manchester, Stockport, Sallord, Oswestry, and other towns which were or 
daimed to be BretoUian. Miss Bateson consdered Denbi^ a Bretdllan borou^ 
Such of its tenuiial customs as are known were English or Gascon. 

* Sale in need crqjt into a few Bretollian txmiughs in England. 

* Bracton and Littleton so considered it. 
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some even of these it was overcome in time by freer T^ngKsh 
custom.! 

Ukban Tenure in Nokmandy, the Netheklands, 

AND GeBMANY 

Whatever the influence nrfiich the customs of a single Norman 
ville or of all the towns of Normandy exercised on the tenure of 
some small English boroughs, a short account of urban tenure, 
in regions where Gennanic land laws held, may serve to bring 
into relief the resemblances and differences of this tenure in the 
countries to which, radally and geographically, England is most 
closely allied. 

In Normandy * one who held in burgage was not subject to the 
feudal aids; so dedded the Exchequer of Normandy in the thir- 
teenth century.* Homage was not done nor fealty sworn.* 
Relief and lods et vetUes were incidents of the tenure in apparently 
a minority of the viUes.* According to the coutume reformie 
relief seems to have been usually "3 sols pour mansions, masures, 
et manoirs " containing less than an acre, and M. G6iestal con- 
siders that, as most bui^ages were of this sort, relief was in general 
3 sols for each.* Lods et vettles, though called the (reisieme, were 
really one-twelfth.^ There were also fixed alienation fees; at 
Flers this fee was four denier s ioumois at each sale; * at Monti- 

' To wit, sak of inheritance appeared in sucb boroughs as Altriugham and 
Rbuddlan, and even free devise io the fonnei. Possibly the veiy limited devue 
at Manchester was imitative of a tanpotaxy custom of the free non-milituy tenure 
outside the nUei in Normandy. 

* Oui authority is Gfnestal, La Ttmire en Bourgage: Stude sw la PtopritU 
Pimairt doiu let Villet f/ormands. The order of the following account will be the 
ordn of M. Ginestsl's work, to the purport of wluch we trust we shall donoinjiuticc. 

* Gtnestal, La Tenure, p. ii, a. 1139. A demand had been made on the bour- 
geois of Eaie du Thai for an ' aide de mariage.' 

* Ibid., p. 64. M. G^negtal states this on the authority of the covhime of the 
sixteenth century. 

* Jbid., pp. 33-33. These incidents aie dealt with togethei and sranewhat mcHV 
vaguely than one could wish. 

* Ibid; p. 115. At Havre relief was ' 3 sols toum<ns.' 
' Ibid., p. 60. 8)% of the pritx paid, says out author. 

* Ibid., p. 115. Though relief was owed at Havre there was no alienation fee. 
This, like many of the ezanq>les whidi M. G£[iestal was obliged to use, is of very 
late date. Havre was founded by Fiands I. 
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viUiers there were relief and lods et ventes,^ and in addition some 
burgages owed villein service or corvte.* 

Retrait lisnager ^)paTently existed in all towns, but the period 
of its effectiveness was Uniited to the interval between public 
announcement of the sale and paymoit of the price agreed on, 
an interval supposed to be a prescriptio de hora and less than a 
day; in the sixteenth centmy this interval became forty days.' 
Dower r^ts were confined to ' acquits ' and seem to have been 
half of such burgages.* In the Norman towns there was one sort 
of tenemoit which had no English counterpart, in theory at least, 
the franc alleu, or allod.* Such tenements, owing no services 
and having no lords, were found mainly in the older towns, as 
Rouen, Caen, and Bayeuz.* In the vilUs of Normandy, as in 
other towiks of northern Europe, a few burgages owed rents 
e^iressed in terms of hens ; ^ the usual rent, however, was in money, 
and, at least in chartered and created viUes, was commonly i2d.' 

' G&wsUl, La Teitwe cm Bowgage, p. it6. Not all the burgages were liable to 

' Ibid., p. iig. A small amouut of viUdn service, sudi as a few days' woA at 
harvest, existed till the Domesday era at one or two towns on the Wdsb boidei. 
See also Ballard, BriUsk Borough Charitrs, 19. 94 f. 

' GfneaUl, La Taairt at Bourgage, pp. 35, 81. The fot^ day period is that 
tA the amtitme rt}ormtt. This movement toward gieftter resttictioii in Normandy 
may be compaxed with the change from lestriction to freedom in EngUikd, Ger- 
nany, and the Netherlands. Was it due to Frendi influence after 1103 ? 

' nnd., pp. 35-47. M. Ginestal ^ves much q>ace and attenticHi to this subject 
and that of ' droits luccessoral ' (ibuf., ^. 47-55}, subjects pertaining rather to 
Intestacy, were it not that realty descended in no other way in the Norman nUw. 

* In the English boroughs there were many tenements which owed ueitha 
rent nor seivice, but the lord of the borough wm their lord. The dbtinction be- 
tween these and the ' fiancs alleui ' is one of theory and descent. 

* Ibid; p. 119: Legras, Le Bourgagt it Caen, pp. 176-717. Some of the 
records quoted by M. GCnestal remind one of the items In Domesday; for instance 
a certain ch&tdain gave to a church in Louvien " unum t>urgensem cum suis 
tenementis " (Za Tenure, p. 97) — though burgage tenure was always free tenure 
— juit as in England lords have burgesses of lod., and so on. 

' G&ieatal, La TeHure «> Bourgagf, p. 99. Cf. Ldcestei and Portsmouth. 

* At St. Leaer it was 4d. for 13 ft. of frontage {ibid., p. 100), which recalls the 
la ft. Unut at Preston. In the fifteenth century the rule for rental and division 
0^. G&Kstal is probably q>eaking of created niita. See pp. 98-100 was generally 
as follows. The whole area of the viUe was in large blocks, masvrae, which were 
usually divided into lots, each with its house and curtilage, but the shilling rents 
lay on the maiwae, which might or ml^t not be of equal nze, wMe each holder 
of a subdivision paid his part 
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In general this rent of a shillmg seems to have been ccmsidered 
the outward edgn of tenure in btu;gage.' Devise was unknown,* 
and escheat was the lord's when there failed an heir within the 
seventh degree.* 

From M. G&iestal's account, rather than the above biirf 
description, it seems that not only was Bretetiil typical of the 
Norman bourgs, but that abnost any other bourg would have served 
equally well as a type. Most of them were apparently created, 
and had neither the freedom of Rouen and Bayeuz, nor the 
villein service of some smaller towns.* Relief and alienation 
fees were difFerent from the correqwndtng incidents in England,* 
and appear to have been much commoner, particularly the latter. 
RMrait lignager in the Norman viUes seems to have been unique 
in respect to the narrow time-limit for the kinsmen's claim ; in 
England and Germany such a claim might be deferred for a year 
and a day.* Sale in need and other expedients for evading the 
kin's T^ait seem to have been unknown in Norman towns,' 

' Gtimtal, La Tmtme en Bovrgage, p. io8. At MontivillieiB, however, the rent 
vi a nuuuia wm tid. and eadi holder of a haU-masura paid s)d. {ibid., p. 103}. 
M. Gteeatal was well aware of the contiadictoiy diaiten given by Houy II of 
FjigUnHj the one to Vcnteuil, the other to Fontonon {ibid., p. 106), but showi '!■»*. 
though in stnne tUki (aa FontoncKi] each new burgage, formed by subdiviaion, 
muit pay lad., the rule of the ahilluig rent for each masura, a icnt never to be 
inaeaaed or lessened, was the custom of Normandy. 

■ Ibid,, p. 172. 

' Ibid., p. 139. Piubably M. Ginestal means the seventh degree of rdaliooat^ 
aocotding to Roman law. At tantaliaing haU-bw^ial Kbngathoipe the hmit <^ 
kinship in req»ea to preemption waa the fourth degree (see Glover, £«tctlikffftHM, 
p. 41). This Gennanic fourth is the game aa the Rmnan seventh. 

' It seems unfortunate that no more is known of theae older Nonnan (Sbr. 
Probably the Domesday scribes got the name ' masura ' thefefrom, thouf^ In 
Bayeuz it could no more have been the artificial masura of the boyrgt than it waa in 
Bath. 

* See text, p. 54. In Noimaqdy the fixed alienation fee was the cxoqitioo, 
Wf el tenia of one-tweUth were the rule. 

* In the period during which conqtarisuu are of any value ntrait in the Nnman 
tUki was leas than a day. Or is M. Gfncatal referring meidy to the tJme-Umit 
of court proceaa ? (See Northarapt(», p. iiti.) Even aa such, the interval aeema 
small. HesayBHothingofyeaiandday Qonooning this, butitaeemsaaif the tenn 
must have beat known to the tit ancim couUme of e. imo. 

^ Or does M. Ginestal omit to mendoD them ? Saleinnecdcxiatedinboroagha 
in England having Moiman cuatoms. 
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On the whole the tenure in Normandy was far less free and much 
more rigid than the tenure in England. 

The tenure in the viltes neteves of southern France resembled 
that of the Norman bourgs, except that it seems somewhat freer. 
Perhaps it is better to say that it resembled the tenure in created 
towns in general, common conditions having produced the same 
results everywhere in northern Europe.* In the bastides rents 
were often separate for building-lot, garden, and land in the fields.* 
Lods et ventes were apparently imknown.* 

Like other Low Country institutions, urban tenure in the 
Netherlands was both early and rapid in development; but it 
differed little from burgage tenure in England. Li the Flemish 
cities, particularly in Ghent, the land was the ordinal tenement; 
at an early date it and the house thereon were often separately 
held.* Many areae or mansiones ' were allodial; some were held 
by rents, which seem often to have varied with the desirability 
of the tenement.* The tenure in Ghent was heterogeneous, 
but the noble or episcopal lord often had his holdings in one 
block. During the eighty years preceding the first quarter of 
the twelfth century many a lord remitted the rents to his 

' Our authority f<»' the baaUdei a A. Curie Seimbrea's Bssai svr la Bastidet. 
Just ta Edward I allowed the new buigesses of Overton to use hia wood to build 
their bouses, so we find the same right grsjDted to the settlers of the bastides (Curie 
Seunbres, p. 155). Sudi bouses must be built within a year, as a rule fjbid., p. 170}. 
Seven] eian^les of this privilege in England are given in Ballard, British Boroutk 
Ckarttrs, pp. 54-57. 

E. A. Lewis, Tht liedianai BorimtKs ^ Smnedtmia, pp. 30, 61, notes the par- 
allelism between the bastides and the English garrison boroughs of North Wales. 

■ See Curie Seimbres, Eisai tur Us Bastides, p. 167. At Grenade the rent of a 
lot was sd., of a garden 3d., of an arpait of land lod. At Aithez the maisimi (1. e., 
lots) were 5 brasses by 10 brassa (about 30 ft. by 60 ft.). At Gimont and StJamiac 
the maifons were 5 brasses by 14 brasses and the gardens a qjinsta-arpait eadi; 
the rent of a maison (or lot} was 6d., of a garden, 3d., of an arpenl of land lad. 
The average frontage of a lot was 5 to 6 metres, its (kptfa was variable. 

* Ibid., p. iig. 

* Des Marez, PropriUi FotKiirt en Flandre, p. 3, 

' The common term in the eariy period, when the lord's lands were filling up 
with merchants and haudwoikers, seems to have been one of these. See ibid., 
pp. H, 89. 

* Ibid., p. 14: " secundum podtiotiem roansionum iuarum." 
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burgesses.' During the early period there seems to have been 
much traffic in these allods by prescription and allods by grant. 
Then, through subdivision among a growing population, they 
were cut i^ into t£nements, usually for a rent, small parts (still 
allodial) remaining as the possession of an aristocratic bour- 



Alienation fees had been due in some dties, mainly at sales of 
church-owned tenements; but the dty of Ghent took tjiese fees 
and added them to its registration charges. In some cities, as 
Arras, a fee for registration was charged which resembled strongly 
some of the enrolment fees in the Cinque Ports.* Hiis was 
merely a means of taxation, but may have been the revival of an 
old custom in the modem shape of a succession-duty.* Rents 
were high and variable; shillings, not pence.' R^istration of 
deeds, when a tenement other than an allod was sold, was enforced 
through publicity.* In one of the subturbs of Ghent, where the 
church was groundlord, the right to take a heriot lasted till the 
fifteenth century: it is doubtful whether this incident ever existed 
in the dty proper.^ Rehef also existed in some of the suburbs 
of tlie same dty, more particularly those which had grown up 
on abbey lands; the usual amount was one year's rent of the 
tenement.* 

In Ghent, as in some other continental dties, while the owner- 
ship of the land remained with the lord, the house was con^dered 
the property of its builder, and as such was a subject of commerce 
and of separate transfer.* As in many English boroughs, there 

' Des Morez, FroprUU Foncitre en Flondrt, p. 33; betweoi 1037 and ii30. 
This would virtually make such tenements allods. Houses in Gboit {ibid., p. 37) 
still besi the inscriptioD of RUodialiam, " Free HoiAe, Free Earth." 

* Ibid., YV^ASO, 152. 

* Ibid., p. 106. The fee was ^A. in the pouod from the buyer and 4d. from the 
seller when an inheritance was sold, a. 135S. 

* This is unlikdy, however, for even clerical enaction of aHenuion fees bad di»- 
aiqteared kmg before. See ibid., p. 106. 

* Ibid.ipp. 127-138- 

* Ibid., p. I5S- 

* Ibid., p. 207. Tbeie was no mmtion of heriot in the disrter of 1174. 

* Ibid., p. 394- 

* Ibid., p. 331. Says M. Des Mares, " the house a a movable," as much u 
" Ja iMt et Iti batics." Some houiea seem to have been very movable irtien their 



..,V.itH»UiU 



AC<X>MPANIMENTS AND COMPARISONS I77 

was a Umit beyond which a messuage might not lie fresh> Retrait 
lignager and relratt fiodal, or what was left of them, were officially 
abolished at Ghent in the twelfth century;' the former lasted 
longer in smaller dties,* the latter was never known in the old 
dty of Ghent.* In the fourteenth century letting for short terms 
became comm<m in the Flemish dties.* 

The leading peculiarities of urban teniure in the Low Countries 
were its freedom from restriction, its precodousness, and its 
disorderliness. Though almost all the inddents which were 
features of urban tenure anywhere could he found in the dties 
of the Netherlands, they lay only on isolated tenements or blocks 
of tenements absorbed in the growing metropolitan area.* Dis- 
tricts so annexed to the dty sometimes broi^t their burdens 
with them, but did not long retain them; the retention of incidents 
lying on isolated tenements arose out of tenurial heterogendty. 
The early disappearance of restrictions of all sorts in most of the 
Netherlandish towns was due to onnmerce and manufacturing, 
to the weakness of the coimts of Flanders, and to usurpation of 
the rights of individual lords. Though in many respects such a 
dty as Ghent was a virtual republic, and as far in advance of 
London as London of Carlisle, yet the tenures m the older Flemish 
and English dties resemble each other dosely and far more than 
either resembles the tenure in the viUes of Normandy. It does 
not, however, follow that dther necessarily a&ected or influenced 
ownen were fined U they took them out of the dty (Saffelaere, in ia6o), eq>edaUy 

Where the house wu a chattel it ia apparent that iti alienation was not subject 
to the kin's Tetr<ul. I have found no instance in England where land and house 
were aiienabLe in different d^recs, though in London tapeatSiy and in the latter 
middle ages, eadi ot any part thereof might be separately transfened and separately 
held. Whatever the Flemiah or CologDe view, In the Brgljah bocou^ the mobility 
of inherited land, house, or rent was tbe same; each was govemed by the rales of 
the kin's preemption if the borough were one of mtiiction. 

' Des Marez, PropntU Pondirt en Flandre, p. 333. That is, a house must be 
built, or rebuilt, usually within a year. 

* Ibid., p. 147. 

* Ibid., p. 348. The Umit was the usual year and day. 
' See ibid., pp. 949-353. 

* Ibid., p. 155. Cf. LondoD about the same period. 

* See Hid., p. S95. The dty of Ghent grew so rapidly that it overspread many 
districts where the dwdlen owed feudal or villein service. 
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the other. Whatever reciprocal influence there may have been 
was much more likely to have concerned bur^ial government 
and taxation, and to have been political rather than tentmal. 

In Germany,' dealing first with the towns of the Upper Rhine, 
we find practically all the features of burgage tenure in England, 
though not always in the same d^ree. Rents were usually 
payable in money, though sometimes owed in kind.* Traffic in 
perpetual rents out of houses was much greater in the commercial 
German cities than in the boroughs of agricultural England.* 
During the early period such rent-selling needed the lord's con- 
sent, for the seller might overweight his tenement and so endanger 
the lord's service.* Mortgages were the same as in En^and, 
mortgages of Germanic law.* 

The kin's preemption for inheritance was exactly the same as in 
England, and might be evaded by the same sale in need.* Rekait 
Jiodal was a very infrequent incident.' In a few towns a fixed 

' Tix authoiitiei foi what follom conccniiiij the tenure in G«nnaiiy wOl be 
Amdd's Geschichl« dti Ei[entumt in dm deutscktti StOdten, Keutgen'a Dtubcha 
Stadtterfattimg, and his Urkwideti Mr sUldtisckai VerfaisutifstaiMdile. Arnold's 
GaMchle dti Eiimtv.ms centres on Basd, as Dea Uarez's PropritU FoncUrt e» 
Flcndre, on Ghent; Keutgen's Sladiiafatsmf,* Bomewhat pdemical work dealing 
with towa constitutioQi and ori^m, and hit UrktrndeH (for thewseel]itn>d.,p. 8},a 
collection of town charters and customals (5(ii^«cAl«), are not Umited to any paitic- 
ularr^ton. 

In the Appaidix (pp. 191-108) there will be found a brief monograph oo uiban 
tenure in Gtmany, which is ezclusive of what follows hereunder, and the material 
tw whicb is obtained from the sources. 

' Arnold, GtsckUhtc det EiiaUuma, p. 35. Hena were the favOTed medium 
(cf. Leicester, Southan^ton, etc.); pepper, cloves, and cummin were frequoit 
variations in the rent-service. See £&u(., p. no. 

* In an age when ^ving and taking interest lay under the church's ban, and 
iriten a burgher's tenement was the only security he had to offer, this method of 
getting csfutal (the loan bdng the ptincipa!, the rent the interest), often from the 
dturch itself, was constantly used. 

* 7Mtf.,pp. ii3«|j«}. In many original documents quoted by Dr. AmcJdiqipeU' 
the names of successive previous holders of a sin^e tennnent, as in the £oM* 
Bundredorum and Ctde's Rental of ilu Himsa in &otictiter. See ibid., p. 133. 

* Ilrid.,pp. ia5-ri7. 

* If an heir were under age his kin often (xmsented for him, but the StkffftH 
must qiprove and rec(»d this consent, whidi th^ somedmes refused to do, appar- 
endy suspecting the kin's bona fides. Ibid., p. 133. 

' Ibid., p. 154. 
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alienation fee, the EMrschatu, was taken at sale,^ and concentration 
or accumulation of tenements in the hands of a few was as marked 
in the German towns as in the English boroughs. Copartners 
held,* deeds were enrolled;* a burgher's wife's dower, and joint 
consent to sale were as in England.* Burgess-rights might 
be lost if a tenement shrank within a prescribed frontage; but 
there was no impediment on any sort of division.* Not all these 
incidents existed in full force in any one town, and they never 
lay on all the tenements. The commonest incident in the regions 
of the upper Rhine valley seems to have been the fixed alienation 
fee; heriot and relief appear to have been unknown. 

In Germany as a whole the kin's preen^tion was very common. 
Its presence is not always directly stated in many of the Stadt- 
rechie, but is implied in the distinction between purchase and 
inheritance, or in the year and day limit upon challenge by the 
kin, as at Spires,* Bremen,^ Worms,* Augsburg,* Freiburg," Berne," 
Hagenau,^ Soest,** and Ratisbon.^* Inheritance m^t be sold 
everywhere, however, in necessity. RetraU fiodal existed at 
LUbeck, an abbatial city." 

' Arnold, Getchkhlt itt Eit t n tu mt, p. 155; not for til tenements. 
■ Ibid., p. IS7- ' Ibid; p. 165. 

* Ibid., pp. 166-167. 

* Ibid., pp. 181, 1S3. There was u much liberty u in London, and raoie liceoae, 
in ic^>ect to diviuon. Sometiincs the boundary between two tenements was a 
■tripe up and down or aaoea the front erf a house. 

* Keutgen, Urkundem mr Mdtitektm VafassiinifttsMckU, p. 15, a. iiii. 

' Ibid., p. iQ, a. 1106. Possession for a year and a day gave one who had 
Acquired ' aUquam henditatem ' under WeiddnU the most favoiaUe pcntion 
as regards daim to the tenement. 11)ou|^ the ttfm u much wider, one may tnos- 
late Weiekbild by urban tenme. It denotes the ' liberties ' of the d^. 

* Ibid., p. 57, a. 1013-35: ' hereditalis area.' 

* Ibid., p. Qi, 0. 1156. As in England the year and day began oidy when the 
bdt came of age, or letuned from abroad, and bo on. 

I* Ibid., i^. 117-11S, a. ii»a. When a bulkier died afiparently Unless the 
' conjuntores ' hdd his inheritance a year and a day to allow a possible daim. 

" Ibid., p. 119, a. iitS. 

>* Ibid., p. 134, o. 1164. An ■"*""'"»" was hdd in tutpauo as at Frdburg 
and Berne. 

>■ Ibid., p. X4t, a. ii«y ?so. After undiatuibed poesession for a year and a day 
" de ceteto sui warandus erit." 

" Ibid., p. 19S, a. 1330. The limit of challenge there was unique, being ten years. 

f Ibid., p. 60, a. rtSi; ha inheritance only. The would-be seller " primo abbati 
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Heriot {Henuede, HeergewSte) was military in character, was 
not devisable, and went to a lord only when the burgher's death 
without male heir left no one else to inherit it,' as at Bremen * 
and Miinster.* Relief was owed by buyers as well as by heirs 
at Wetzlar;* by the latter alone at Medebach.* At times there 
were alienation fees, often the same in amount as relief,* with 
which they were frequently confused. Wardship (by a lord), 
marriage, and hom^e seem to have been unknown. Fealty, 
in Cologne at least, was the same as in England.' 

Original rents, as in England, were sometimes variable and 
sometimes the same for each tenement.* As in England the rents 
of the older towns were low and variable; in some of these there 
were a few rents in terms of hens, as at Frankfort' These Arnold 
thinks were only symbolical hens in the later middle ^es."* Though 
financial obligations, as the Erbleihe, might lie on the domus and 
not on the area," unlike the Flemish iisage the former seems not 

Bram sium cum edifidii que in ea ccmstnuit eodem pretio quo altero emenda sit 
offerat." Ct Whitby, p. 54, a. a. 

Hie uiual term of the sources (Latin) for land is area; d«miu commonly means 
the house alone. 

' It consisted of the best wu-horae, a swoid, a spear, etc. 

* Eeutgok, UrktunieH ntr itadHtcheii VtrJaasHngigtsMchie, p. ig, a. 1186. The 
Enqieiot hdd a childless burgher's Herwedt a year and a day frmu his death, 
" sub e^KCtatioiie legitimi beredis, qui illud hereditario jure ddieat obtinere." 

* Ibid., p. 151, dr. a. I 111. "Hereditas que <hdtui herwede " might not be 

* Ibid., p. 59, a. 1180. It was 13d., three times the rent of a tenement. 

* Ibid., p. 146, a. 1165. Twice a yeai'i rent. 

* tbid.,p.tt3. At Socst twice a year's lent. There was no relief. Atlfedebach 
{ibid., p. 146) the fee wu the same and must be paid at sale of ' domum et iqita ' 
(endoeures). Hdrs alio paid. It will be noticed that these inddents exist cmly 
in compaiativdy umn^rtant towns. 

' Ibid., p. 71,0. 1307. 

* Ibid., p. 59, a. iiSo, Wetdat, 4d. from each area; ibid., p. 137, a. 1194-98, 
Dtdiurg, 6d.; ibid., pp. 141, 146, Soest and Medebadi, probably vari^^; ibid., 
p. 15a, a. 1143, Hamm, 4d. 

' Ibid., p. 190; only when owed from old time. 

" GtsMckIt its EitfiiHttms, p. 35- Hiese hen rents, on wfaidi Arnold and otbn 
earlier writers laid so mudi stress as indicating the ' dnnainial ' origin of urban 
tenure, Dr. Keutgen dismisses irith a few words: " Er erklirt lidi einfach daraus, 
dass er in Zeiten, wo Jedermann HQhner bielt, Geld aber noch rar war, fdr die 
Meisteo leichter zu cntrichten war " (Deutsckt Stadlwtrfatstmt, p. ilo). 

» Keutgen, DtuUche SiadtttifiutiiHg, pp. 111-133. 
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to have been regarded as a chattel and therefore free from the 
kin's preemption.' With eadi tenement there was at times an 
assigned quantity of land in the fields, ajid gardens were occa- 
sionally given with the houses.* 

Escheat in the great commercial cities was the onnmimity's, 
in smaller towns the lord's. In town^ of the former class the 
tenement was commonly held a yeai and a day to await a claim 
by a kinsman; none appearing, it was sold, half the proceeds 
beii^ applied pro animo sua and half for some xiseful purpose.* 
Thus at Freiburg/ Berne,* and Hagenau * escheats went to the 
dty; at Hamm,' Euskirchen," and in special cases at Vienna * 
they went to the lord. Forfeiture, when it passed mere waste, 
seems often to have been to the dty."' In some dties, apparently 
proportionately fewer than in England, sale and less frequently 
devise were free, the kin's retrait having disappeared." 

It is apparent that the customs of urban tenure in Germany 
shared the heterogeneity of German imtitutions in general, were 

' Thus at Woims in 1033-35 " li (quisj domum in dvitAte vendiderit aream 
perd&t " (Keutgen, UrkundtH, p. 57). 

■ Ibid., p. si,"- Ti67uulii78iatBenieiiiiai8therewereaieMiooft. byfiofL 
(ibid., p. 116). Cf. the basUdei, and the created boroughs of EngUnd. 

* Such as repair of the streets. At tiroes the dty got only a third, the rest wu 
equally wasted on the dvic authorities and the rdipasi. 

* Ibid., pp. 117-118,0.1130. 
' Ibid., p. 133, a. 1118. 

' Ibid., p. 134,0. 1164. Seven jEdefes were thehcddeis for the year and day. 

* Ibid., p. 130,0- I3I3- 

* Ibid,, p. 157, a. 1303. 

* Ibid., p. 109, a. I33I. The Archduke took any propoty if the hdr would not 
live in Austria. 

>* At Froburg (.ibid., pp. iiS-iig)an eso^ied fdon'a house was torn down; 
after a year his heir might rebtnld on paying a fine. At Cmstance failure to pay 
the original rent entailed forf dture to the dty (Keutgen, Detiltdit Stadtterfaisuni, 
p. 13$); this was redamation for bieadi of contract rather than forfeiture. 

" Sale was free at Wetzlai in 1180 (Keutgen, Urittndm, p. 59); at Freiburg in 
1176 {ibid., p. 118) one nught sell in necessty. The custom at the Utter dty was 
peculiar: his wife living, a burgher might sell " quidquid possidet "; Us wife 
dead, only with his diLdren's consent, which consent was not valid unless they were 
ol age (13 years at Freiburg: in Germany usually 13 to 15 years). Sale, however, 
was allowed at any time on the sdler's sweariag that he had ' legitimam causam ' 
{ibid., p. i3o). At Berne in 1318 one n^t sdl ' bona in aUodiis ' without let 
(Aid., p. 131). At Cologne as eariy as 1180 devise was ftee for at least a part of the 
bouses (Keutgen, Dtulsclia Stadtiarfasnmt, p. im)- 
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more varied than the tenurial customs in England and the Nether- 
lands, and foimed a contrast, as shaip as is possible in such an 
institution, to the artificial ri^dity of the unifonn Nonnan tenure. 
In some of the older dries especially, where there was much ten- 
urial heterogenaty, the degree of freedom of transfer was not 
always the same for all tenements.' In the created Stitdte, most 
of which were founded subsequent to the elevoith century, 
uniformity of t«iurial customs was the rule, the only incident 
of the tenure being an infrequent Ekrschats or a more infrequent 
lord's retrait? 

Of the four regions which have been taken as iUi^strarive, the 
tenure, as a whole, was tmdoubtedly freest in Flanders and most 
restricted in Normandy, where rents were comparatively high, 
where alienation fees were frequent and heavy, where reiraU 
Ugnager was omnipres^t and imavoidable, and where, perh^>s 
most important of all, there was no devise. The tenure in Eng- 
land is certainly likest to that in Germany; each has the same 
hghts and shadows. The older German cities afford an exact 
parallel to such English cities as London and Oxford, where there 
was no tenurial burden whatever on most of the tenements and on a 
comparative few only the small &zed rent; while in both Eng^d 
and Germany, contemporary with these towns of tenurial free- 
dom, there were boroughs or StSdte where the lord was often in 
evidence. In Normandy at an early date the common law of 

■ DtuUcie Sladtveifasswtg, p. 136. Stnsburg is Di. Keutgen'a most inqxiitAUt 
eumple. Between 1165 and 1331 he instuices tnnsfen by the lord hjinsdf, with 
his consent, and without it. 

It seems to me, however, that these tisnsfeiB were of houses only snd that the 
loid was the lord of the area or l&od. In Fnglanil the Und nu^t have one loid 
and the house another; each was a free tenement. 

* See for a summary of conditions in such towns Keutgen's DtuUckt Stadhir- 
fasnaig, p. 118. The rents were uniform in such a town. 

He who Is famih&r with condidous in the boroughs b so aoniitomed to think 
of the fee-fann rent in connection with feudal freedom in En^and that be may 
look for it in the larger German and Flemish dties. He will, however, locA in vain, 
for a grant of the farm in fee secured not tenurial but political freedom, which was 
10 ccnnplete in the oommerdsl dties of Flanders and Germany (there is do need to 
bring the Free Cities into this comporisoo) that a grant of a fee-farm rent would 
have been only a gift of part of what they already had. 
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the province settled the customs of the tentue in its viiles. In 
Germany, England, and the Netherlands the older and more 
important towns or boroughs made their customs to suit them- 
selves.* Hence the early fixedness and homogeneity of Nonnan 
urban tenure; hence the variety and progress in tenurial customs 
elsewhere, and of these customs the most important and last 
to be adopted were free sale and free devise. 

A comprehensive view of the urban landscape in our four 
illustrative r^ons causes minor differences to sink and fade; 
its most prominent feature, or lack of feature, is the uniformity 
of urban tenure everywhere in Teutonic lands, in lands where 
Teutons predominated, and even whne they only ruled.' ' Giving 
of laws ' there may have been, often not the freest laws. Com- 
merce may have carried up Rhine or Thames many an Idea sprung 
from Flemish dvic legislation, but such ideas were far more likely 
to concern and affect town govermnent than town land laws. Let 
each coxmtry have the credit of its own tenurial urban institutions, 
in which the same conditions produced almost the same results. 

Conclusion 

The boroughs in which the tenure was affected by incidents 
of feudalism or of feudal significance have been previously brought 
together.' We shall now and in like manner summarize the 
boroughs where mobility lay under greater or lesser restriction 
and those where it was tmfettered.* Small fixed alienation fees 
were due the town at Norwich, Preston, Chesterfield, and Here- 
ford.* Fractional fees for registration were charged at Sandwich, 
Romney and probably all the Cinque Ports, Beverley, Northamp- 
ton, and Maldon.* 

> Someof themhadftt timn theloid'alicaiaetodisngeftcuitom: itwuusudly 
needless. Foi Nann&ndy see G&iesUl, La Tenwt m Bowtage, pp. 135 ^ >^- 

* One must not, however, look too sbaiply at Nonnsndy. Oui comparison 
does not indude the Scandinavian lands. 

' See M). S9 f ■ 

* The order of the following lists follows In general the order of treatment in 
the text 

' See p. 117- 

* Probably small charges for enrolling deeds were made in an inqxwtant boroughs. 
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The limitation of the kin's preemption applied to sale in Car- 
diff, Tewkesbury, Preston, Pembroke, Weannouth, Northampton, 
Bury Saint Edmunds, Portsmouth, Dover, Romney, and probably 
all the Cinque Ports, Nottingham, Derby, Manchester, Stockport, 
Salford, Newcastle, Lincoln, York, Beverley, Dimwidi, Ipswich, 
Bath, Morpeth, Woodstock, Ahiwick, and all the BretoUian 
boroughs of Ireland, as Drogheda and Inistiogue.' 

Devise of either sort of realty was unknown in the BretoUian 
boroughs of Ireland and in Barnstaple, Cardiff, and Tewkesbury,* 
and was allowed only when there was no heir at Manchester, 
Stockport, and Salford. Devise was allowed for purchase and 
forbidden for inheritance at Norwich, Newcastle, Nottingham, 
Ipswich, Yarmouth, Colchester, Shrewsbury, Rhuddlan, Bury 
Saint Edmunds,' Dunwich, Southampton, Portsmouth, and 
probably at Melcombe Regis and Weymouth and also all the 
Cinque Ports.* 

Sale was free at Gloucester, Leicester, Winchester, Lynn, 
Bridport, London, Bristol, Oxford, Congleton, possibly at Leeds 
and Pontefract, Castle Rising, Chard, Hull, Wycombe, Altring- 
ham, Rhuddlan, Dublin, Cork, Limerick, Waterford, Rathcool, 
Hereford, Cambridge, Norwich, and Scarborough." 

Devise was free at London, Oxford, York, Newcastle, Coof^e- 
ton (probably), Wycombe, Hereford, Bakewell, Hull, Chard, 
Scarborough, Altringham, Bridgnorth (pos^ly), Berwick, Can- 
terbury, Cambridge, Lynn, Bristol, Dublin, Waterford, lim- 
erick, Cork, Rathcool, Hedon, and possibly at Bath at the close 
of the mediaeval period.* 

A comparison of these lists with those of towns affected to any 
extent by feudal incidents ' will make it plain that the borou^ 
of greatest tenurial freedom are the boroughs of the low and 
commonly variable landgable, those whose history began and 

* See Restricted Sale, pp. 114-iaO. 

' And probably other boroughs in England having Norman customs. 

* When one-haU an inheritance might be willed. 

* See Restricted Devise, pp. 135-144. 

* See Free Sale, pp. 110-114. 

* See Free Devise, pp. 130-135. 
' See pp. sg (. 
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whose tenure was established before the Franco-Norman invaaon 
from over the narrow sea. 

Such was burgage tenure in England in the middle ages; a 
tenure which in the older boroughs had no featxire of feudalism, 
except that its theory of land-holding was possession and not 
ownership. The burgess and the nobleman held each of some 
lord; if of no one else, then of the king. In most boroughs, how- 
ever, the payment of the landgable was the only mark of this 
feudal obligation,* while, as the borough grew, the number of 
tenements owing this rent, and the value of the rent itself, became 
relatively so small that in some towns at least it ceased to be 
paid at all. For those, and those only, who pud the landgable 
there was a sUgfat feudal tinge in the tenure. However, the 
boroughs created by bishops and barons * often received their 
tenure burdened with a few of the feudal incidents, as rdief 
and alienation fees. 

Where the common law most concerned the boroughs, that is, 
on the criminal ade, it was compelled to recognize the facta rather 
than the theory of burgage tenure.' In the country at large 
the possessor was but a holder; a felon's tenement, save for 
treason, was subject only to year, day, and waste. In the greater 
boroughs a felon's tenement was forfeited to the king; the pos- 
sessor was an owner in regard to the law, m fact though not 
in form. 

Yet all through the middle ages the tenurial flexibility of the 
boroughs had no effect on the tenurial rigidity of the country, 
as far as the law was concerned. Hie act of r290, known as 
Quia Emptores, might recognize the validity of sale, but those 
who tried to devise land were met by the decision that burgage 

* Except the oath of iealty flwon by Uad-htdden and non-landholden alike in 
the middle ages. Even payment of the landgable, wludi was oiJlectcd by dectcd 
b*ili& in the laigei towns, -was very inqtenonaL 

* The king was not a aeator of boroughs, Hull and Ovntim excepted. 

* Tenements in the borou^ were held under customary law, subordinate to 
{in that picas of Und might be appealed to the king's court on error or for default 
of judgment) rather than a part of the coinmon law. In such cases the law was 
dedared by a jury of burgesses before the royal justices. The Year Books aitd 
Plae. Wttlmon. Abbr. afiord Qlustrations. See text, p. 113, note 6 el fots. 
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tenure obtained in boroughs alone, and under this taiure only 
might land be devised.' The personal and political effects of 
holding imder a tenure where incidents of feudalism fell seldom 
and those of villdnage never, and where a feudal lord was seldom 
or never in evidence, may hardly be estimated. Yet though 
the mediaeval English burgher, to judge from court leet records, 
seems to have been often indq)endent to the point of unruliness, 
except on rare occasions he cannot be said to have taken a notable 
part in happenings beyond the bounds of his borough, while 
his leading role in national events was mainly that of a subject 
for taxation. 

When in 1540 the Statute of Wills freed the feudal tenure in 
part and the socage tenure in whole, when the customary land law 
of the older boroughs had become the common law of England, 
probably some backward boroughs were still retaining the old 
Germanic custom of the kin's retrait, though at that time it could 
have been little more than a nominal ii[q>ediment to mobility, 
except in so far as it affected devise. From 1645, when the Long 
Parliament abolished the feudal tenure with its incidents,* burg- 
age tenure ceased to be distinctive.* After that date the only 
importance of holding a tenement which paid a chief rent 
lay in the fact that in some boroughs its holder might vote in 
Parliamentary elections. The Reform Bill of 1832 and the 
Municipal Corporations Act of 1835 virtually ended the burgages 
with whatever they stood for; only enough to entail a vote had 
commonly retained the name, and even that was worthless now. 
A few chief tenements remain, as at Cambridge and Doncaster,* 

■ Coke, Commtnlary upon IMlUton, wc nob. See Elton, Tent^rtt i^ Kmi, 
pp. 156-157. The tenn buigage was ■ometiiiKS used outside a borou^, but in 
luch a case the cxiinmon law ccmsideFed the tenure as socage. This did not apply 
to a part of a boiou^ which had become detached (rom the main b(»>ug^ 

There waa a period in Henry m's reign when it appeared as if the land law wen 
about to Rcognise devise of realty held under both feudal and socage tenurca, but 
the older opinion qieedily leasseited itself. 

* R«biBcted in 1660, the lonnei passage having been hdd nuIL 

* Except in 10 far as some rural boroughs, Ruthin for iTmatif*^ retained rdief 

* At least this was the case in 1841 and 1S87 teqiectivdy, the dates of pubUc*- 
ti(»i of Cooper's and Tomlfnson's Histories. See text, pp. 63, 157, n. 2. 
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but their glory has departed and therewith their meaning.* Our 
subject, however, ended with the middle ages; the full develop- 
moit of burgi^ tenure was reached before their close. Its 
later history is of interest mainly to the student of the Parlia- 
mentary franchise, and its survival tintil our own day to the 
antiquarian. 

I Unlike heiiot <»i copyhold l«iidB, b very living iutltutioD. 
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URBAN TENURE IN GERMANY 

In the text ' it has been shown by a fairly mimotius list of illus- 
tratiODs that urban tmure in England was best comparable with that 
in Germany. In the following pages a somewhat more extensive 
description of the conditions under which real property was held in 
the German dties will be essayed. Ko pretence, however, will be 
made of having exhausted the subject or of having gone deeply into 
detail, for an attempt to do either would undoubtedly lead to failure, 
partly because of the lack of sources ' within reach, but mainly on 
account of the scc^ and comprehensiveness of this or indeed any 
subject rdative to that unfortuitous concourse of soverdgn states 
koown as mediaeval Germany.* 

In addition, what was previously stated concerning a few of the 
authors of modem English works on burghal institutions, that they 
have already a fair idea of some of the main features of urban tenure,* 
is true to a much greater extent of the German writers on this subject. 
This may be the chief reason why these German writers on municq>al 
origins have taken so much for granted in re^KCt to familiarity 
witii urban tenure on the part of their readers. To us, however, 
it seems more profitable to try to tell what Weickbild * really was than 
to waste time in furth^ discussion of the question of its origin, a 
question now fairly wdl settled in favOT of the advocates of a free 
as Imposed to the maintainers of a domainial banning, 

' See pp. 178-183. 

■ The dutdh in ibe Uzt above (pp. 178-1S3) on tbc urbui tenure in Gemtany 
ii ukoi mainly from the sources; but these had been already ccdlectol by Dr. 
Eeutgen. 

* To this must be added » pcnonal sense of inability to pecfwm sudi a huge 
task. 

* See pp. 3-6, 

* As before stated, this term i* mudi wider in scape than urban tenure; it meani 
an the peculiar customs in vogue within the urban judstSction, the tauie being one 
of these. 
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The secondary literature which is mcst or less rdevant to our 
subject has already been briefly described;' the source material 
gennane thereto follows to a great extent the same lines as that bear- 
ing OD the tenure in England. One kind of source material however 
is, of course, almost completely lacking, tliat which is contained in 
the records of a strong and all-pervading central government. If, 
therefore, there cannot be found much material in respect to a town 
in its own or other local archives, such is not likdy to be found any- 
where. The subject-matter for this short essay has been obtained 
largely &om German local histories and collections of town records. 
The former differ from their prototypes in England in that they are 
written as a rule by more scholarly men, though the sketchy siqier- 
fidal town history is no strange" on library shelves even in Germany; 
the Utter are nearly always ably edited.' In addition to these locsl 
histories and town records, as well as other sources which will ^pear 
in the footnotes, much informatiou can be obtained from Hednridi 
Gottfried Gengler's Deutsche Stadtrechts-AUerthllmer (Erlangen, 1882), 
and particulatly from Deutsche Stadtrecftte des ilittehlters (new ed., 
Nuremberg, 1S66), by the same author, and a small amount from the 
first and third volumes of Georg Ludwig von Maurer's Gescliickte 
der StadteterfassuHg in Deutschland (Eriangen, 1869-71). 

In the following brief description of the tenure the ordo* of treat- 
ment will be in general that used in the test; first the feudal names 
and feudal features, and next the d^ee of mobility in sale or devise 
01 any manner of alienation. It should not be overlooked that the 
rigidity or flexibility of the town land law was, as in England, a matta 
which lay with the burghers themselves.' 

1 Secpp. 7f. 

■ With oo iDvidioui motive it seems fitting to mentioa witli highest pnise the 
Urkundttibuch dtr Stadt Slrassburg (Slrasbuig, 1879-1900, 7 vols.) as illustiBtive 
of caieful and able editing. Tike editoi of the third vdume, PrkatrecMicke Urtim- 
den ufid AtHttliiieK von it66 bis 133a <i8a4), whidi ib quoted bdow, is Di. Aloys 
Schulte, whcee intioductioii also is unexceDed. 

Sometimes, however, the Kngliab local historian's stuindity is more profitable 
to an investigator than the Geiman historian's perapicadty, the fonnei often pub- 
lishiitg material which he netlher undeistands noi iocorpoiates, and which often 
has no bearing on his theme, but which a student of munidpal institutions fre- 
quently finds of value. 

■ Of rents and values of realty in the Gennan towns so mudi has been written 
during the last half-centuiy that this feature will be omitted here, except for a brief 
discussion of original rents. 
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Ths iKcmsNTs OF Weicsbild 

Had tenemeats held und» Weichbild been subject to the aids, the 
wdl-known warlike character of the Gencan aristocracy would surely 
have caused stnne trace to be left of the aid for koightiiig or for ran- 
som; at least a demand for such would probably have been rea>rded 
in town archives; but in Germany as in England ^ the aids seem to 
have been so ounpletely unknown that the Stadtrechie did not even 
chnmide exemption. 

Li respect to marriage the case is slightly different, not that urban 
tenure was subject to this incident, but that the burghers' * freedom 
therefrom was sometimes made a matter of record, as at \^enna, 
Munich,* and a few other towns. As in England, the Stadtrechie of 
the larger towns ignored the matter.* 

Feudal Wardship, the natural concomitant of marriage, was likewise 
unknown, for the German towns had a custom of their own, which, 
like the corre^Koiding bur^ial custom in England, might vary as to 
minor matters in different towns.* 

ReUef was a comparatively infrequent incident, small in amount, 
and often remitted to direct heirs. This incident, found in created 
towns <»ily as a rule, is sddom mentioned in the Stadtreckte. 

Beriot was a much commoner incident in German towns than in 
English boroughs. It was never confused with relief, after the fashion 
of Manchester and a few other places where the heriot existed in 
England. In the StUdte heriot was never the best chattel vrtuch the 
lord took &om his villein, but was even more military in scope, though 
not in nature, than the sword or lance which was the usual English 
rendering.* The heriot of the German city was nearly always some 

> Cutle Rising excepted. 

* The burgher was a freeholder. Tenants at will or for yean were not bur^ien. 
See W. Aincdd, VtrfaisungsieiMMe der dtuttckm PrtuUldIt (Hamburg, etc, 1854), 
pp. 340 et seq. 

■ Von Maurer, Gesckichlt dtr SlSdltterfaiamg, i, p. 390. 

< In some SladtreckU there are sections which state thAt marriage is free (h is not 
free. This does not refer to any incident but only to the effect which a BUrgerin's 
nuiriage with a ' loieignei ' may have on her civic standing; it may also refer to 
unequal maniage witliin the town. At A^enna and Heimburg, for instance, a 
BUrgerin who married a king's cffidal or a knight lost her ' FreilKit und VermOgen.' 
In the later middle ages this rule fell into disuse. See von Maurer, GesMchU itr 
SUdtmrfoiswii, i, [^. 3S9-390. 

* See Arnold, GtickichU dtt Eigmtums, p. 133 et pass. 

* Some of the charters state that there shall be no beriot in the base sense. 
See von Maurer, Gtschkhlt dtr SUUteserfasnmg, i, p. 391 ; Gen^, Deulsckt Sladt- 



uglc 



194 APPENDIX 

sort of arms; horses were included, sometimes best horses, though not 
in the best bead seoM. The Etraede^ which recurs so often in the 
Sladireckte, was always warlike in nature, but its destination varied 
in time and place. At an early period this payment of arms and hoises 
at a burgher's death went to the lord of the town. He might and 
often did grant his right to the buighos.* However the towns got 
it, whether by grant ot usurpation, after the thirteenth century no 
lord might take heriot. The incident itself remained unchanged in 
nature, but became that portion of an inheritance which must go to 
the direct hrir, if he lived within the town, and was a matter whose 
r^ulation lay within the townsmen's jurisdiction: in this sense it was 
a restriction on devise of diattels rather than an incident of the tenure. 
In the kst stage the custom was abolished or became meaning- 
less; * its significance ceased as commerce grew and military needs 
decreased. 

In a small number of cities, the StadirechU or the charters do not 
state that heriot was not rendered to a lord. Sudi is the case at 
tyhai* Verden,' Werl,* Wemigerode/ Medebach,* Grossm-Sake,* 
FrenzUu," and other towns of about the same relative importance, 
and originally more or less of the nature of garrisons.*^ In some towns 
the lord could get his arms and horses only when there were no hdrs." 
Commonly the claims of extra-burghal huis must give place to those 

recklt, p. m6. In & town (Sladt) nised from the itatus d b village IDvffi the 
charter cammonly stated thai heriot in the tenae of ' bat head ' or ' best chattd ' 
was thereby abolished. 

1 HergetMke Mid Geraie {Gtrathe, Ratht, etc}, the latter a contributirak of cloth- 
ing by a BSrterhi, were often coupled. 

■ Aa at CBsfeld, irtiere the lord, who was bishop of MUnstei, gave the d^ to 
take heriot to the townsmen: Franz Darpe, Coesfdder Urktindadnich (CSsMd, 
1900-08), i, p. 30, a. 1306, 

■ Von Maurer, GttdtichU der StltdUte^atsmtg, i, p. 437. 
< Gender, DeuUckt StadtreclUt, p. 497, a. 1170. 

• Ibid., p. S08, a. 1330. 

• Ibid., p. 5»o, a. 1346. 
' Ibid., p. 331. 

• Ibid., p. 3S6. Heriot was loe miGtaiy hoe than in moit town. Tboe was 
rdief also. 

• Ibid.,p. i73tO. 1473- 
» Ibid., p. 361, a. 14S6. 

" See UM., p. 394, Sakwedel; Und., p. 343, Paichim, a. iiiS {Etneede 
and Wiberadt); ibid., p. 370, LOnebuig) Lttnen (^m the 'Red Book'), p. 17a; 
Hoford, p. 195; HBfde, p. 199; Stendal, p. 460. 

" Eadieat of chatteb as it were. 
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of heiis within the town.' Many jdaces agreed only in making no 
provision in the lord's favor; the ultimate destination of the heriot 
was variable, as at Stade,' Ingolstadt,* Naumburg,* Dresden,* Cleves,' 
and Hanover.' 

From these examples heriot seems to have been a commoner inci- 
dent in the Gsman dties than in the V-ngliaTi boroughs, and, while 
the same in nature and origin, to have undergone greater change, 
ceasing to be taken by a lord, but remaining long as an inalienable 
and undevisable chattel, and therefore almost constituting a part of 
the tenemenL^ COsfeld affords an illustration of what probably 
happened in many small towns; the lord resigned his right to heriot 
to the burghers, who did not abolish the incident, but at once added 
a clause to their Stadtrecht forbidding separation of Beneede and tene- 
ment. In Germany as in England, the military character of heriot 
and its antiquity show its connection with free and ante-feudal tenure.* 

Escheat. As would be expected, this incident was subject to more 
varying conditions in German than in English cities, on account 
of the greater degree of autonomy attained by many of the former. 
At an early period, and in many towns aU through our period, escheat 
was probably the lord's undisputed prerogative. When, however, 
the age of written records began, whatever the course of escheat may 
once have been it did not run lordward. Von Maurer is no doubt quite 

> At Schwaney to wit the Sladtnclit provided that Bervtdt ' ahaU be ^vcn to 
no one outside the town as long u any one of the blood shall be left within the town.' 
If no intra-buighal heir appeared the Heraiede was hdd subject to any heir's claim 
for a year and six weeks. In the abeence of any daim it went to the lord 
(Genglei, Deutsche SladtrtcMtt, p. 430), piobaUy the lord of the tenement, who, 
in unall created tomts, was usually the lord of the town. 

■ Gender, StadtrechU, p. 457. 

' Ibid., p. 314. None but a dweller in the town might take heriot. 

* IbH., p. 310. No bmgher mi^t take heriot. Who might then ? Hie lord 
of the town? 

' Otto Richter, Vtrfaaaaigs- imd Venealtutifstescliklite dtr Sladt Dresden (Dtt»- 
den, 1885-1)1), i, p. 315; " heigewette . . . sail yn der etat bldben." 

* Gen^r, SladlrecliU, p. 64 : heriot must remain with the tenement Tlie same 
luk held at Casfeld. 

' Ihid., p. 1S7: same custom aa at Naumbuig. 

* That heriot teems to have been conaideied almost insepaiable from the tene- 
ment b shown by the custom at Biakel where " herwede und gerade, weiuier de 
bynnen Brakell vofallen, und neen eiue uth det rechten linien dartho nagelatea 
weret . . . herwede und gerade nicht de Rait [Rat] to BrakeQ, sunder der neyste 
erue van dem blode bebben " (Genglei, Sladlreckle, p. 33). 

* Or rather its nigin in a period before the systemizatioa of feudalism. 
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ri^t in stating that this incident was the lord's till the towns gained 
the rig^t thereto.* 

In towns of the older custom, where escheat was the lord's, Upp- 
stadt and Cleves illustrate the usual procedure, llie town council 
held the tenement a year and a day * to await an hdr. If one did 
not appear, the property went to the lord.* At Schwerin esdieat 
was apparently the lord's when there failed an heir within the seventh 
d^ree.* At Freibmg-im-Breisgau the lord had only part of an es- 
cheat: he (the duke) retained a third, the poor and the dty divided 
the rest equally.' At Grech an escheat was shared equally by the 
dty, the poor, and the rdigiosi; * at Padberg it lay with the town 
council to say whether the dty, the poor, or the reUgiosi should have 
the whole escheat.^ 

Forfatiire. The custom in respect to forfeiture was even more 
variable than that r^arding escheat. At Holzminden the house of 
a felon who had fled might go to his heirs if his defalcation or the 
damage he had done were made good; at times the court might dedde 
that no such compensation need be made.* At Wesel no dtizen's 
htfedity m^l be ' wasted ' for any crime; * at Padberg, whether a 

> GtsckUhte Att Siadievtr}aisunt, iU> W- 367-368. 

* And Uie Hervede (if such aittedi j<^ed tbneto a year and lix weeks. 

' Genglet, Sladtrtckle, i^). 3j6 udd 64. This was much the same as the Fngli«h 
pcoceduK. 

* See ibid., p. 433, a. 1314. The tenement was bdd the usual year and day. 
No heir qipearing, " mit sovener Ebjid weddenun weiden voreket." 

At FfullendcKf In laao there was what may be called escheat tar bieadi at 
contract! *^ lord took his ana from him who would not build thereon within a 
qtedfied time, usually a year from St. MJchad'a (September ag). At Altenbuig 
in 1156 be who let his land lie fresh (desertam) a year and a day lost it to tbe loid 
(GengleT, StadtraMe, pp. 356-357). 

* E. T. Gau{^, t/ber Deutscki SiadUgribidini, Sladttafaisimg, ut^ WtUkbild im 
ilittdaUer (Jena, 1834), pp. 104, 393. See also Genf^, SUidirechU, p. 135. Has 
was eariy in the twelfth centuiy; the duke may later have lost his share. 

* GenglcT, S$adlreeitt, p. 170, o. 1343. 

* Ibid., p. 341, a. 1390. 

At BielefeldandatRhedaa tenement wMch had come to a lord, probably by way 
of escheat, must be sold to a townsnwn within a ycAT and a day (vui Mauret. 
GacMchU dtr SUdtaierfasstmt, i, p. 393). The same compulstxy sale within the 
same period eibted at Frankfort for tenements which had been obtained as ' Sed- 
getette ' (ibid., i, p. 400, a. 1318). 

* Gender, Stadtrechte, p. 306, a. 1345. In other drcumstances it seems that a 
felon's tenement was add and the proceeds used to pay for tbre damage he had 
done. 

* Ibid., p. 513, a. 1377. 
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felon fled or was hanged, the heir received his tenement.' At R^tisbon 
in the eleventh century and at Freiburg-im-Breisgau * a felon's house 
was torn down; at the latter dty his heir might rebuild after a year 
had passed on paynmt of 6d. to the lord of the dty. At Breisach 
a fleeing felon's house was wasted and all his chattels went to the 
Emperor; his hdr might rebuild aftn the liq)se of a year on payment 
of three pounds to the judges and toi pounds to the Emperor.* At 
Strasburg waste was the same, but the dty took the forfdture, though 
this mij^t be avoided if the fd<Hi could pay an amad and also make 
compensation.* The courses of escheat and forfdture in the German 
towns show veil how the absoice of a strong coitral government 
affected the tenure. In England the king usurped the rights of 
other lords to forfdture and oftm to esdieat. In Germany the towns, 
if the smaller places be otduded, acted as the English king; they 
commonly controlled forfdture and often took escheats. 

Fealty. In a few of the German dties this incident was a little 
more complicated than in the English boroughs. As a rule, however, 
the burgess and the BUrger took the same sort of oath; each swore 
to be f^thful to the lord of the borough or StSdt and to its customs.* 
At Dattenried the burghers swore fealty to the king and the abbot,* 
at Passau the burgess-oath might have been taken, so like is it, from 
an En^ish customal; ' at Kahla the burghers swore fealty to the lord, 
who in turn swore confirmation of the town privileges.* At Selz 
fealty was owed to the abbot, at Gehrden to the praeposiius* at Brakd 

1 Geo^, StadirccUt, p. 341,0. iig&. 

At Mindo), if ' bona ' included the tenement, the rule wu the Mine in the 
ktter contingenc]': " li aliquii [burgeniis] furatui et suqteoditur, ejus uxor et mi 
pueri . . . txaw bu& int^raliter obtinebunt." R. Doebner, Die StiditpritiK^at 
Benef Otto ics Kitidet (Hanover, iSSa), p. 31, a. 1300. 

* Gender, SUtdtrtdOe, p. 116. ■ Ibid., p. 4a, a. 1375. 

* Geoig Winter, Guchkktt del RaOti m Strouburg (Brealau, 1878), p. 41. 
Moet of these records refer to an abjuring fdon'i tenements. 

' In some of the German dties the oath was to the king, the lord, and the town. 
In the boroughs the oath waa to the lord of the town and the town itsdf. As the 
king was lonl of all the inq»rtant boroughs fealty was thus usually due to the king 
and the town. See vm Uaurer, GetehklUt der SuUtaafassiuig, iii, pp. 368-369, 
in req>ect to this oath to be faithful to the king as head of the state (or as the state) 
and to the lord of the dty. 

■ Gen^, Stodtreeite, p. 78. 

' Alexander Ediard, GttMdUe dtr SladI Pasiau (Passau, i86i), i, p. 176. 

* H. Beigner, Vrhmden lur GttMckte dtr StadI SaUa (Kahla, 1899), pp. 31-aa, 
•.143I- 

* As the lord's deputy ? 
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to the lord of the town.' At Cologne the burgomasters swore a sort 
ci fealty in a peculiar way; one burgomaster put the oath to the 
other, who took it in the name of the council and the oommunity.* 
On the whole burghal fealty in Germany was much the same as in 
England, a burgess-oath and not a feudal obligatioii. 

Rtlroit Ftodal existed in a small number of towns, moat of whidi 
were abbatial, though in some instances it affected the alienation of 
<mly a few of the tenements, as at Strasburg.* At Wttrzburg there 
woe many sales where the abbot and monks not only had the right 
erf pre&nption but the right of consent to alienation as well.* In a 
few towns the lord's consent to sale seems to have been necessary in 
all cases; this was the condition at Eahla even as late as the fifteenth 
century.* At Rappcdtstein in Alaace transfers were made with the 
lord's consult, which he seems never to have withheld, and even 
through the lord as an intermediary; his services were gratuitous.' 

' Von Maurer, SUt^eterjattung, iii, p. >8o. At Bregenz " die BOiger . . . 
musBte ihren GiundheiTn schwfircD," at Baad all who hdd tenements paying 
origiiiil rents (mipfiickliic) must swear fealty to the lords to whcan sudt imts 
weie due (iikrMt Ltkau- odtr Zitukerrm Imldigm). If this were the case otbcn 
than the lord of the town (at Basd the abbot was lord) roust have recmved fealty. 
It seems odd that Arnold in his exhaustive GackkkU da Eigentiimt should have 
omitted to note this; if true, burghers must often have sworn fealty to each other, 
a meaning ess perfoimaoce. Such a proceeding would have more aignifirance if 
the chief lord of a tenement were an aristocntic buighal bolder or groundlonL 

■ Von Haurer, Geschkkit dtr StSditterfasimg, iii, p. 464. This fealty to the 
archUshop of Cologne was sworn in much the same way as fealty at Weymouth, 
lAose lord was the prior of St. Swlthin's at nnnchester (see p. 47 above). In each 
case it was rather the taking of an oath (tf cffice than swearing bur^ial fealty, 
which at Cdogne existed ude by ude tbetewith (sec Keutgen, Urhmden, p. 71). 

' VrttindenbiKii dtr SiadlSlratsbiirg, i, p. 4$g, a. 1266. See also iHd., iii, introd., 
p. xlii, where this preemption by a lord is noted and stated not to have been a dty 

* S. Rietschel, in Zeiisckrifl itr SongnyStiflwtgfiir BtdUsgackichle, xxii, p. 3». 
In most of the recorded instances of sale, however, there is no word of permission- 
Many cases can be quoted of sale with a lord's, that is a superior holder's, consent. 

These, however, are only instances of transfer where an t^tion on a toionait has 
been inserted as a clause in a contract. In fact such cases prove not the presence 
but the absence of the lord's right to first purchase. 

* H. Bergner, Vrkunden tur Gesckickle dtr StadI KaUa, pp. 1 1, aS, 3 1. Frederidk 
and Sigmund, dukes of Saxony, lords of the town, often figure in the records as 
ctHuenting to sales of tenements. 

* Kail Albredit, RappotttleiHitckes Vrkutidenbueh (Colmai, 1891-98), i, p. 401 
a p<ui. The usual entry runs " ... 6a bOrger . . . und ... sin etidie wirtin 
. . . bexeJdmoi . . . Herm von der Oberstadt {or der Niederstadt) als Siegler 
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It appears, tlierefore, that rOraU flodal in Germany was the same as 
in England, an infrequent incident due sometimes to the lord of the 
town and sometimes to the lord of the fee. 

In some of the oeated Gennan cities, as H^enau, there was a 
modified fonn of gUe, which, however, 00 ordinary lord might demand. 
The Emperor had the right to quarters for himsdf and his retinue 
idien passing through the dty, but there must be no detriment done 
the citizens.' 

The foregoing evidence, which, though scanty, is fairly represoita- 
tive, shows that the tenure in the dties of Germany was affected by 
the feudal incidents in nearly the same proportion as the tenure in 
the boroi^lhs of England, the only important variation being the 
destination of escheats and forfeitures in some of the greater German 
dties. In Germany as in England what little of feudalism there was 
is found chiefly in the smaller and created dties; the disabilities 
under which the tenure in the larger dties sometimes lay woe im- 
posed by the dtizens themselves. 

Gkound Rents 

In re^>ect to ground rents figures are not so easily obtainable as 
in England. As in every country in feudal Europe, there were towns 
whose free tenure no charter created and towns where free tenure was 
a gift from some lord. Of those of the latter sort some may have 
bera raised, or have raised themselves, from a state of unfreedom, 
and many were founded as garrison towns.* In the dties of the last 
class the ' areas ' were equal and bore equal rents; each area was 
commonly accompanied by a varying quantity of land in the common 
fields,* whose rent was sometimes induded in the rent of the area, 

der Urkunde, durcb welcbe sie erkltlTen," etc Mewed in another way tliis wu 
only a meona of securing registration of deeds. 

' E. W. Nitzsch, MinislerialiUU and BUrgerikum ivi ti. und la. Jakrkunderl 
(Ldpdc, iS5g),p.328. KiogPhilipiEnouncedthiiprivilegeat Spiies(jit[f., p. 334). 

Of base or villein Krvice there is no trace, except tliat at a veiy eaiiy period 
many of tlie burghers of Strasbmg ivere required to work a few days in the year 
foi the lord; a certain number of eadi trade or handicraft were exen^ited (H. H. T. 
Hon, DU Anfinge der Strassburger Stadtrerfasswig (Kostock, iS68), p. 34, note 3). 
Possibly a few other towns once had the same custom. Cf. Hereford, T. S. E. 

* In Germany this founding of free cities or towns was very much earlier than 
in Wales and in Ireland. 

' Cf. the Wdsh and Irish boroughs. See pp. q6, n. 3, 99. 
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and aometimes separate from it' In the older towns the ground rent 
was variable, as in England and the Netherlands. In towns of creation 
it was the same for each tenement and was commonly a shilling or 
some fraction thereof, as in Normandy and Ireland. Whether vari- 
able or uniform this rent lay on the ground alone. This was origi- 
nally the case in many of the English boroughs, but there land and 
house became connected in nature; both might be, and commonly 
vitxc transfeiTed as a unit. In the German dties when land and 
house were transferred to the same person each was usually specified,* 
and in the older cities each often had its own low quit-rent or fee~farm 
roit.* 

> 6d. BO acK U Wubuig (F. PhiHpiH, Zm Vtrfasstmcstetckieklt itr weti' 
flaischeti Bistkefstiadte, p. 37, note gi); ad. at Fadberg (Gengler, Sladlreckte, p. 340). 

* For imtance, at Ulm in iiSj there was t, gnnt of a bouse, wliidi paid a pound 
of wax, and an " aream subjacentem " which paid a pound of pennies and four hcna 
(F. Frcssd, Ulmitchts Uthmdenbnck, i, p. iSa). 

• Oiiginal rents in some of the Gennan dties wne: 

Erfurt, 3d. (E. M. Lambert, DU BUvt Ctidadde iwd VrnftuiuHg itr Stadt Erfiart, 
p.ii»,o.ias6). 

Fceibiirg- im- Breisgau, iid. (E.T. Ga.upp,DaittdieStSdletnimdiiig, pp. igi, 3SS). 

Gan, i toaA sflver (Fiddnich von Vnga, Cedtx Pomtratnaa DiftomaHaa 
(Beriln, 1768), p. 199, a. 1340). 

Gievenmacfaero, i4d. aod a oipoo at Chiistmaa (Gent^, Sladtreckte, p. 171, 
a. ijsa). 

Halle, 6d. (Gauf^, Dtuttdtt StadletmnduHi, p. 19], note 19). 

Ramm, 4d. iGtof^, SladmcMle, p. 185, a. 1113). 

HcJzhagen, lad. (Cedex Pom. Dip!,, p. 461, a.ia6a): " de quolibet manao 
unum solidum tknarionim." 

ESniffbecg, about i maA (U. Peribach, Qudien-BeitrOte wm Gatkiditt Jtr 
Stadt KMiOert im MiUdaUtr (Gottingen, 1878), p. 1, a. lapg); the rent vat a 
ball-ftrto (Jtrto, or ftrlol - } mark) for each w-jn (a61 ft) in width <rf an area 4 
virgas hag; an area longer than this paid a/erto foi each virga of width. 

MOnster, a. 1178, j^d. for each aiea (F. Philippi, Zur VtrfaisiaigifttMdile 
dtr vatfiUuclie BuekefstlSdie, p. 90). This rent was neither increased nor lessened 
on account of division or new houses; Mansio there (rften meant house (Gengler. 
StadtnclUt, p. 377)- 

Padberg, 6d. and one ' pullus ' for each area and 3d. for each haU-area (Goigler, 
StadlrtchU, p. 3401 a- ^*V>)- 

Piendau, imark (jCadtxPom. Di^.,p. 167): "dequovis manao feitodimidius." 

Stargard, A maA diver {Md., p. 240, a. 1143): the rent at each ' mansna ' 
was ' tres lotones aigenti,' aatUio = i[ roaik silver, about a shilling. 

Ulm, lad. iGai^t, Stadlredite, p. 503,0. 1196): if the lord neither came nor 
sent for this rent on the day it fell due it need not be paid for that year. (For 
rents not original at Dim see F. Presael, Ulmitcka VrkundtHbufk, i, p. 157, 
«.iJ79-8o.) 
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Most of these roits of areas or of houses disappeared in process of 
time, as their insgnificance made them not worth collecting. As 
there was not the same political value attached to original rents in 
the German cities as in some of the English boroughs thdr lapse was 
even earlier in Gomany than in England. A few still remain,^ 
though even they may soon be overborne and trampled in material 
dust by the march of modem German industrialism. 

Mobility 
AHenation fees in the German dties were much the same as those 
in the English boroughs. They were usually low, varied from place 
to place, and were paid sometimes to a lord, but oftoier to the com- 
munity through its officials.* At Strasbuig the alienation fee,* or 
Ekrsckats, was sometimes paid to the lord by the grantee.* At most 
places [however the Ehrschats, when it existed, was due the com- 
munity. At Zabem,' Schwaney,* Eisenach,'' and Lechoich' it was 
fixed, though it varied slightly in the different towns. More com- 
monly the fee was proportional to the value of the tenement and 
was expressed as a fraction of the selling price or the rent. This 
was the case at Wesel,* Gehrden," Soest, Medebach," and Bedtum.** 

■ See von Mfturer, Gtschkhte dtr StSdlnrrfassimt, i, p. 39Q. 

* Cf. Normuidy, where the usual aUenatioa fee (Ireia^me) was high, uniform, 
andinvuisUy due a lord. 

* * Sellings,' sometima ' cate ' in En^and. 

* Urtundaibuckder StadI Slrasslnirg,m,intixid.,p.ila. The lord was the receiver, 
but it seenu that he had to bargain over his fee. See ibid., p. 33 for an illuatratioa 
where the contract called for the payment of the EJmtckatt and also secured a right 
of ficst purchase to the giantor. 

* Dagobert Fischer, GackUUt dtr Stadi Zabem (Zabem, 1874}, p. 143- 4d. to 
the town oSdals " zu gezugniss, und adU der Winkaufi sein ivi d." 

* Gcngler, StadlrecUt, p. 410, 13d. 

' F. Philippi, ZuT Verfauungstesdikklt dtr wettfSliscken BiickofsitOdle (Osna- 
brflck, 1894), p. loi, a. taSs. The grantor gave iid. to the VogI, the grantee 6d. 
to the SckBfen. 

■ Gender, StadtnMe, p. 341, a. 1179. The fee was 4d.; it seems to have been 
due rally when an inherited tenement was sold to a newcomer. Cf. Prestco. 

* Ihid., p. 515. Due when ' domua et area ' (house and lot) were scdd: the 
fee was iid. for eacfa penny of rent. 

" /Mi., p. 145. 3d. in eftch mark of purchase. It was called the ' Vorhflre * 
and seems to have been due only when an inherited tenement was sdd. 

" Ibid., p. 183; twice a year's rent, paid by grantee. - 

** F. Philii^, Zur Verfasttmgstetckiclile dtr vialfalisditn Bisctu^sstOdtt, 19. ai-13, 
anit iz45i paid by both grantor and grantee. Leave to sdl must also be obtained 
bom the lUuhmannir. Cf. Dublin. 
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These illustrations show & remarkable resemblence between alioi- 
atbn fees in the cities of Gennany and those in the boroughs of Eng- 
land. In each countiy at & few towns of no impOTtance fixed alim- 
ation fees were paid to a lord; in a greater numbCT the fees, commonly 
fractional, were paid the town. A shilling for each penny of rent 
leaves one in uncertainty as to the amount of the fee, but twopence 
in each mark of purchase, one-eightieth of the price, reminds one 
strongly of the proportional fee in the Cinque Ports and some Flemish 
towns, while fourpoice ' zu Gezeugniss ' and sixteen pence for ' Wdn- 
kauf ' call to mind like customs in Hereford and Beverley.* 

Free Sale. It is in connection with sale and devise that the tcxm 
' mobility ' omveys its fullest meaning. Following the order of the 
text with reference to the presence or absence of the kin's preemption 
we turn first to the cities where sale was free. Before considering 
these in detail it should be premised that the kin's r^aU would lose 
more than half its meaning in those towns, of iriiich, however, there 
w»e very few, vdiere land was the only realty, the house being con- 
sidered a chattel and not attached to the land. 

At Stade sale was free to one class of holders, the lords of the 'areas.' * 
At Kiel * and Spires * inheritance might be sold. Possibly sale was 
free at Bodenwerder; * there was no restriction thereon at Eisenach,' 
and very probably none at Stralsund.' Inheritance might possibly 

> Registration fees are fcequently noted, as at Cologne (1358), Landsbog, 
Magdeburg, Munich, and other towns; they were sometinies called Urkwids^at- 
nite. At Cologne, for imUnce, the Vogl got i id. , the SdiSfm 1 pf . a^, the beadle 
jpf. 

• Gcngler, StadreclUe, p. 437: the kjn's preemption was customaiy in respect 
to sale of an inheritance " nisi forte dominus areae earn vendiderit in propria 

• G. Homeyer, Die Sladibtkker da MiUdaOers (Berlin, i860), p. 41, a. 1364-S9: 
'hereditas' might be sold. The same author says that this was the case at ^K^smar 
(ibid., p. 35) ; he is very likely wrong. 

• A. Hilgard, UrkuiuUn tur Gesduchte der Stadt Speytr (Strasburg, 1885), p. iga: 
' iuie hereditaiio haljenda.' Many sales are reoorded as ' ex succeasione patema-' 
See also von Maurer, Geschiekle der Stitdievtifassunt, iii, p. 568. 

• Gengler, Stadlrechle, p. aS, a. 1 187: " si dvia vendere vcJu^t domum snam 
et recedere, impediat nullus eum "; this may refer to an alienation fee. 

• Ibid., p. 101, a. 1383. 

' Frederik Fabridus, Das Ulltslt Stralsttitdische SUtdtbvck (Berlin, 1873), p. 107, 
a. 1300. Our doubt of absolute freedom arises from the fact that infrequently 
consent to sale occurs in a grant of an heredity. This consent, however, appears 
to have been given only when a minor's property, whidi was of course inherited, 
was sold; those who consented were probably guardians. In one grant of 1387 
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be sold freely at Bnmswick,* at Gehrden,* and piobabfy at HdlbnHin.* 
Sale was free at Rotenburg* and possibly at Lechnidi,' Frauenbuig,* 
and WonnsJ Inheritance might be freely sold at Colmar; ' at 
Hildeaheim * and Zuzenhausen >" its alienation was hampered merely 
by formalities. 

cerUin burghen pramaed the gnntee to secure her from damage if a ' pn^or 
heies ' should claim irithin ytai and day i&id., p. 67): in another grant is a 
record of a bnthei'K content The many gnnti of heredities (.ibid., pp. 4-165) 
contain no record of hdi*! content, and heira there must often have been. 

' Lndwig Httnadnuum, Urkiuidenbiicli der StadI Braunickweig (Brunswick, 
1861-1911), ii, p. 1341 <• 1300: " Swe so on erve ktrft, de sal komen vor den voget," 
' kaufen ' probaUy fw ' vcrkauien,' why should an hdi qita heii come befise 
bailifF or steward when he bou^t 7 In 1306 an inherited house was B(dd (.Aid., 
ii, p. 397). But see Brunswick under Restricted Sale, p. 304. 

■ Gengler, Stadlrechit, p. 145, a. 1319. 

■ Cad J&ger, GeickickU dtr Stadt EeUbnmn (HeilbiDnn, iSaS), p. 135, a. 1319. 
An estate was wJd by the heirs; they may, however, have had no heirs of thor own. 

* J. D. W. von Winterbach, GaclucUe dtr Stadt Ratkaibitrt on der Taaber 
(Rothenbuig, 1826-37), >i W>- 61-63, <*■ 1336: " vom H. von I. ihres Vateis Theil 
des Burgsaaien . . . kaufte." H. W. Bensen, Eislorische Unlermchmtta llbtf 
iU eiemaiigt Seiduladt Relettburg, p. 99: "So konote man z. B. dn Haus als 
Eigenthum £""* nebat einem ^leQ des EIrbcs davon verkaufen." 

* Gender, StadtrtdUt, p. 143, a. 1179. A newcomer must pay a fee on taking up 
an heredity, which most probably he had bought; newcomeis were not likdy to be 
brits of tenements within the town. See Lcchniiii, under Restricted Sale, p. 105. 

* Gengler, SladtrtcUt, p. 571, a. 131S. The town is said to have had free sale 
' as at LObeck.' In each iJace the StadirtdU has little to say in respect to sale 
though much as r^^ardi the law of inheritance. Rents, grants of which were com- 
monly subject to the same limitation as giants of realty, were alienaUe at LObeck 
in 1140; at Goalor, in 1390, the freedom being then granted by the Emperor Wen- 
ceslaus. Sk G. Homeyer, Stadlbiklur des iiiOdalteri, p. 55. 

I Heinrich Boos, Urkiuidenlmck dtr Sladl Worms (Berlin, 1886-93), vcd. ii. 
Records and grants of rents arul tenements a. 1301-1400 (the period covered by this 
vdume) have no trace of aity restrictioD on sale. 

■ T. F. X. Hunkler, G«KAtcW«d«r5loAC(ijfix»'(ColnwT,r838),p.4i. The age 
of maJMJty for witnessing was 11 years, foe sdling inheritance 15 yeaa. Cf.bow* 
ever. Gender, Stadlrecbe, p. 74, Odnur, a. 1178: " mit der sdben kinte wiDen, 
ob a zina tagen comen sint." 

* Richard DSbner, UrkiutdeiAitck der Stadi HOdeskeim (Hadeahdm, 1S81- 
1901), i, p. 105: " Si aliquis . . . habet pueroa quoe ab hereditate sua vult aut 
dd>et separare, hoc eiit coram consulibut." 

" J. P. Clock, "Burt, Sladl, vmd Dorf" ZttieHkaMsen (n. p., [1S96I, i»ivat^ 
printed), p. a6. See also G. L. von Maurer, Gesditchte der StOdteterfassimt, iii, 
p. 568. At Zuzenhausen the consent of the Electtv Palatine was neccsaaiy; at 
^lires sale of inheritance must be made befcxe the Chamberlain's courL Sale of 
purchase was before the onfinary town court 
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Rxslricted Saie. This tt^c, ezcq)t as it concerns compaiativdy 
few and unimportant inq)ediments to mobility, such as consent by 
tbe town coimcO, is mainly a matter of the kin's preemption. Where 
this feature of the andent land law was recognized by a Sladtreckte 
there can be no question that the sale was restricted, unless Later 
records in respect to grants should show that an early custom had been 
set a^de by the necessities of commerce. Evidence for such change in 
the law must be ample and strong. 

Pnrdiase alone was fredy alienable at Augsburg,' Gdnhausoi,* 
and Quedlinburg.* At Stade,* Attendom,* Fassau,* Hanover/ Pesth,* 
Strasbuig,* and probably at Erfurt and Frankfort"* inheritance 
mi^t not be sold without the heirs' consent. The urban land 
law -was also tbe same at Brunswick," Hamburg," Ulzen," Din- 

> K. W. NitzBch, UitiisltriaiiUl mid B»t»Hhm, p. i8g, itth ccntmy. 
■ Gender, Stadtreekle, p. 146, lath ctatMiy. 

* Sladireckl von Quedlinliurt, in G. Homeyer'e SmdlbScktr da UiadailO't, p. 54. 
14th centuiy. 

* Genglcr, StadlrecUc, p. 457, a. 1109. Only k ' dominus aieae ' might adl 
beely. In this md □ther Sladtrukit the ubuaI formuk b that he ' vrbo has quiet 
poeeesston o( an heredity for a year u>d a day k the meet bvored pencw in rcqiect 
to holding the wme,' from which tbe presence of the kin's preEmptiMi b to be 
infencd. The expression may also be used in connecticn with possession in geoeral 
En towns from whose land law the kin's rekait had dtsappeared. 

* Ibid., p. 13, a. 1323. ' Bona hereditaria ' might not be BtJd cicept to a towns- 
man. This may refer only to inherited chattels, in lAich ose tliere is no questiaa 
as regaids preemption. 

* Ibid., p. 344, a. 1115. _ ' Ibid., p. 1S6, a, 1141. * Ibid., p. 354, a. 1944. 

* Vriundenbtiek der StaiH Slfaitbvrg, i, p. 451, o. 1365, vtd iii, p. 66, a. 1287: 
heirs consented to sale. 

" E. M. Lambert, Die allert GesckiclUt imd Yerfassmf dtr Sladt Erfurt (Halle, 
1868), pp. 133-133, O' 1161: a tenement " in deien Besiti dex Veiklufei penfln- 
lich oicht gesetit ist " might be sold or aliokated in ai^ way in qiite of hetrs. 
This woidd not aSect the lowest holder ix his hdrs in any way. 

Restriction seems to have been the rule, to judge from oommunicaticins betweca 
FrankfMt and Erfurt anA from a pioviwon in the SladincM forbidding sale in 
mOTtmaln, but allowing a burgher to leH " quedeiure vendere poterit" {ibid., 

w- 136-137)- 

" R. Doebner, SUdiepritiUgien Eeneg Otto da Kindti, p. 31, a. 1340-ji. See 
Brunswick under Free Sale, wbeie it shoidd am>arently stay. Hiis evidence for 
rcstricticm b much eariiei than the evidence for freedom. 

» J. C. Griei, Die Hav^urgischen Stadi- Erbe- und Railt-BlbJier (Hamburg, 1830), 
p. 15, 0. [370, 1393, 1497. Inheritance was oftoi sold at Hamburg thou^ only 
^en guBianton against damage by ejectment could be (Stained. Uteae could 
not prevent oustei of possesion by an heii, but as it were underwrote the buyer 
against dbtuibance of poeseasion within year and day. 

» Gen^, Sladtrechtt, p. 407. a. 1370. 
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gcdfing,* Uberlingoi,* and probably at Lechmch.' Ilie kin's preSmp- 
tioD probably existed at Wismai * and at Bambeig,* and certainly at 
Bremen,' Vratien,' Neuburg,' Naumburg,* Cflsfeld,"* RottweU," HUs- 
sen," apparently at Radolfzell," Duderetadt," Dattenried," and at 
Zabem.'* At Ratisbon " and at Munich ** only purchase was alien- 
able vithout consent. 

1 Chiisd&n Huutle, Eimgt atibayaitehe SlodlreciU (Mumch, ifiSQ-gi), i, p. 54, 
a. 1374. No one might consent for a minoi hdr; salt waited on >ge of majraity. 

* Martin Gerbert, Codex EfUlolaris Rudtiphi I (typs San-BluiaiuB, 1773). 
p. »9, a. 1175: " volumus . . . quod nemo avium dvitatia jwaedlctae . . . 
in hercditate Ruccedat alicui . . . nid hem proziinior." This may refer to the law 
of succesaon only but implies also the presence of the kin's preiimpticm. 

' Goiter, Sladlredle, p. 34>. The evidence for restriction at Lechoich pre- 
ponderates. 

* Ibid., p. 551, a. 1313: no one might sdl an here<Uty. 

One or two lni«tatif*« of towns may be found, with qualifying statements ^>- 
pended, in each list. Restriction in such is commonly taken from ao dd StadtreckU, 
freedom from a local Urkwuhiihick. 

* Ibid., p. 17, a. 1316. 

* D. R. Ehmck and W. von Bippen, Bremitdus UrkiMdenbtick (Bremen, 1S73- 
ipo^J.il, p. 304,0. 1329. 

' Genj^er, Sladtreelite, p. 509, a. 1330. At Verden year and day were said to 
mean " drc Daf^ ses Weken un en Jar." 

■ Haeutle, Einite allbayeritdtt SladlrtchU, i, p. 90, a. 133a. 

* Gengiei, StodtreMe, p. 309, a. 1337. 

" F. Daipe, Coe^Mer Vrhaidaibtick, i, p. 43, a. i34r. Heirs consented to sale 
of a rent. 

» Hdniich GQuter, VrkuMdeiAuck dtr SUidt ReUweil, im WUrttemberpscke 
Gtsducktsfudlm, iii (tSg6), pp. S5, 106, a. 1341. Even ' HgengUtldD ' were 
told with the son's consent. 

» Gengler, SladlrecMit, p. aoS, a. 1348. 

>* Urktuutcn dtr Sladl Saddft^ (Raddfzell, 187S), p. 5, a. 1401. The recorded 
grants, many of which are giants by widows to the convent, are oot conclusive. 
There are many records of grants in which no ccaisent was noted; all may be of 



" Gender, Stadtnckte, p. 93. " Ibid., p. 78, a. 1358, 

" D. Fischei, Gackicklt der Stadt Zabtm, p. t43, a. 1489. Two weeks' notice of 
tale must be given. Cf. Northampton. 

At Beckum the RathmOnntr's consent was needed foi alienaticm (Phili[q>i, Zvr 
YcrJatniMgsiaMdiU der wett/Olisckeii BiiciofttUldlt, p. 24). 

" Gcn^, SladlreMt, p. 373- 

u Ftanx Auer, Das Sladlrechl nm MUnchtn (Munich, 1S40), Einldtung, p, cnzi: 

ewigt Gib and Mgentkiim were subject to year and day. See also ibid., pp. 15-1G. 

Von Maurer, Getckkkte dtr SiadieterSatsuttg, i, p. 4^3, notes the presence of 

the kin's preemption in Lflbeck, Bremen, Hamburg, and a few oth« towns. See 

also U»d., pp. 414-423. 
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The cumber of towns in this list of restrictioa is about twice that in 
the list of freedom. However, many important dties in the valley 
of the Rhine do not appear in dther list, while most of the records 
oo which this conclusion in respect to sale in the German towns is 
based are of earlier date than corresponding records in the Englidi 
boroughs, where the fourteenth and fifteenth centuries oftm saw the 
land law modified to greater freedom. Yet when all has been said, 
it is apparent that the land law of the English customals shows greater 
flexibility in the matter of sale than that of the German Sladtrechte, 
even the Stadtreckte of the commercial cities of the Hanse. Such at 
least was ttie case as far as concerns the letter of the law. 

Looking further into this question of restriction, at a glance one sees 
in the dties of Germany the same method of bending a theoretically 
rigid land law as in the English boroughs. The German burgher scAA 
' in necessity ' in exactly the same way, and no doubt swore with quite 
as much truth in his oath before the town magistrates, as if he had 
lived in Northampttm and not in Naumburg. Indeed he seems to 
have a prior claim to the invention of this dmple legal fiction, sale 
in need being a matter of record in Germany early in the twelfth 
century. From that time its use in towns where the kin's preemption 
remained in force was so wide-spread that at the dose of our period 
it was a general feature of the urban land law.' 

Free Daise. In the matter (A devise the di^roportion between 
the respective nubibers of towns of freedmn and restriction was even 
greater than in the matter of sale: mobility was less complete in the 
German dties than in the English boroughs. At Kiel devise seems to 
have been free; * at Stralsund the balance of the evidence inclines 

' Some of the towns which embodied this provision in their Sladlrechle woe 
Frdburg-im-BtciBgBu (Gender, SladirechU, p. 137, a- mo); Gdnhausen {ibid., 
p. uti, a. 1169); Quedlinbuig (G. Homeyer, SladMlcMer da ISittdaittri, p. 54, 
Stailnda von Qutdtitiburg, ijth century); Paasau (A. Erhaid, Getchickt dv 
Sladt Poisau, pp. iiJ-113, a. 1299)— one might sell " wegen hSusIicher Not" 
and get judicial protection if the hdr objected; Wtlnburg (S. Rietschd, in Zeil' 
ichrift dtr Smipty-Sliftung filr RechtsgaeliieUt, xzii (1901), p. lai); Schwaaey 
(Gender, SlwUrtcktt, p. 4«'); Naumburg (_ibid.,p. 309, a. 1337) — afatliermi^ 
sd] in need and Iceep two-thirds of the price received, " und den kinden den drittoi 
pfennig dar abe ghebe ") Verden (ibid., p. J09, a. 1330) — ' need ' must be de- 
clared before the Rat. 

' Homeyer, SladiUklier, p. 41, c. a. U50. The evidence is from a raowd of 
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tow&rd liberty.* Devise was possibly free at Weida,* at Jmchow,* 
and at Troppau.* In many of the StadlrKhte the prohibition to 
devise inheritance seems to apply only to cases where heirs of the 
body were living; more distant relations might be excluded by a 
■ wiD.» 

Restricted Devise. At Grech * neither sort of realty might be de- 
vised. Purchased tenements alone were devisable at Pesth,' Diessen- 
hofen,' Ubnhngen,* Friedrichshafen,"* and probably at Spires " and 

* Fftbiidiu, Dai Olttsle Skalsunditche Sla/Ubiieli, pp. 50-56, a. 1379-SS. luhcri- 
Unce wu devised in seveiBl cases. The lecoids may refei to cb&ttds but probably 
most of them refer to tenemeiits. One devisor (Und., p. 56) gave bis ddest srai 80 
matka; to his wife and aoothei son " dedit hereditAtem suam integiBjn." The 
reference is ptobaiAy to chattda. In iaSB-i300 a brother consented to devise of 
an heredity (ibid., p. 93); tbe executois were sureties in case an heir should claim 
witlun year and day. It seems [MxtbaUe that we have here a case of a child whose 
wiieKabouts and even existence were unknown, and to whoin the father wished 
hia land to go if aUve. Otherwise tbe brother would have been heir; the tenement 
was not willed to him. See alsotiti., p. '34.0. 1303 for devise of inheritance. 
Inactions of beredides were also devised, tUi., pp. 117, i3i. On the other hand, 
see Gengler, Stadtrecktt, p. 471, a. 1353 (Stralsund). 

* Genglei, Sladlreeiite, p. 515, a. 1377. Tbe bursters had pennission to devise 
' Gutcr '; possibly hereditary chattels wae meant 

' Ibid., p. 104, a. 1336, — ' childroi might be di^nherited '; the refereitce may 
be to chattels alone. 

* Ibid., p. 41)1, a. 1464. Pennission was given to devise realty. 

■ See ibid., p. aio, e. a. 1350, I^u. The law of that town was that if a 
bwghei died leaving neither wife, noi child, nor wiU, the next heir should succeed. 
Hiere seems no need bx such a rule if devise were restricted, unless tbe dause 
^)(Jied to purdiaae alone. 

TJlm may have been a town of free devise; its records contain many wills in 
kinsmen's favor. The tenements devised, however, may all have been ' purchase.' 
See Ftiedrich Pressel, Utmiichei UrkutidenbtKk (i, Stuttgart, 1873}, p. 391 et past. 

* Gender, Sladirecite, p. 170, a. 1141. I have found do other town where 
purchase was undevisable. 

' Ibid., p. 334, o. 1244. 

* Ibid., p. So, a. 1360: ' the heirs shall have heredi^.' 

* Ibid., p. 495. "■ "75- " '*»^-. W>- i4>-i4». «■ "75- 

" A. Hilganl, Urkimdm der Sladt Speytr, pp. 179, 340-i4t, a. 1304, 1317. In 
the one case husband and wife devised thdi whole estate each to the other, subject 
" juita jus et consuetudinem dvitatis ^arensis " to a foifdt of 400 marks in case 
a nearer heir appealed. The seoind case was similar, the forfeit [sovided being 
100 maib of silver. Cf. Ixaidon, where a husband might not devise realty to his 
wife iot a term beyond her life. 

Yet in 1334, a BUrttrim (' iungvrowe ') of Spires, Katheriue Swenin, devised 
a house (.ibid., p. 3S0). It could hardly have been other than inheritance; a Jimf 
frau is not usually in tbe market, at least the market for real estate. 
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Lucerne.' At Landsbut a tenement might be devised tmly in the 
absence of a direct heir.* At Ulm * and Bnik * devise was limited to 
tenements of purchase. 

It is in connection with sale and devise that the land laws of the 
Gennan cities and the English boroughs differ most. The basis of - 
this difference seems to lie on a distinction between the I^al nature 
of area or land and that of domus or house. In England each was a 
burgage tenement, and though each might be, and in the latex middle 
ages often was, separately alienated and aeparatdy held, the l^al 
cbantcter and the d^iree of alienability were the same for each. In 
Gennany, though the house was seldom considered a diattd,' some- 
thing of the chattd nature seons to have potained to it; it was hdd 
in less reverence than the land; it was more of an object of commerce, 
and was often more freely alienable than the area on wtuch it stood. 
Fluid as realty in the German dties might be, England was eminmtly 
the land of free sale, and pre&ninently the land of free devise. 

' Gentler, Stadtreekte, p. 174, a. 1351. In this u in many i>tlict Stadirecite 
the statement that the ' Dearest hdr shall have heredity ' may refer to intestat? 
wJy. 

■ Ibid,, p. 231(1, a. 1241. This i«feis probably to inheritance; it allows devise 
to those " die nicht kind hieten und auch erben liessen." 

' Guatav Veesenmeyer and Hugo Badng, Vlmiscket Urkmidaibuck (ii, i. Dim, 
1898), p. 934, o. 1341. A tenement was devised to a cmivent " es wSre denn, d«M 
de Xcibesert>en hhiterlaasen," tbotigh tliis may be only a conditioDAl dause in favor 
of a future at an absent heir, 

* Gender, Siodlrtdile, p. 58, a. 1396. A deceased burgher's house went to his 
hdr " als von alter ist hnkhomen ": this may lefei to intestacy only. Probably 
Qeves should be added to this list: sec ibid., p. 64. 

* Tlie liouses in created towns may sometimes so have been ccnsidered. 
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This list contains the more important authorities moitioned in the 
footnotes, with, in some instances, a fuller statement of title. It 
does not purport to be a complete record of all the works consulted. 
Unless it is otherwise stated, London is to be understood as the place 
of publication for the En^^ish books here cited. Since the writers 
who have treated directly of the burgage tenure are few, I have, con- 
trary to the usual bibUogr^^cal practice, and purely as a matter of 
convenience, grouped thdr writings at the beginning. These secon- 
dary works are followed by the sources, which I have arranged in a 
single alphabetical list. A brief account both of the sources and of 
the secondary works may be found above, pp. 5-10. 

Secondasy Wosks 
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Bateaon, Mary. Borou^ Customs. Edited for the Selden Society. 1904- 

06. a vols. 
. The Lous of Breteuil. In the English Sistoricai Renew, xv, pp. 73- 
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3 vols. 
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MitUrkunden. Basel, i86t. 
Curie Seimbres, Aldde, Essai sur ies Viiles fondles dans te Sud-Ouesf 

de la France aux XIII* et XIV* Siides sous le Nam Ginlrique de BasUdes. 

Toulouse, 1880. 
Des Marez, Guillaume. Etude sur la FroprOtl Fondire dans Ies ViUes 

du Moyen-Age, et splcioiemertt en Plandre. Ghent, etc., 1898. 
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dans Ies ViUes Normands. Paris, 1900. 
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Legras, Henri. Le Bourgage de Caen: Tenure d Cms et Temire A Rente 
{XI*-XVSi^ies). Paris, 191 1. 



{Including local hisloriei and similar works from wkick 
documents are cited.) 
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Serum BritoHHieantm MedU Aeri Scriptores, or Chronicles and Memorials 

of Great Britainand Irdandduring the if iddle Ages.) 
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3 vols. 
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Chanter, J. R., editor. The Bamsta^ Records. Barnstaple, 1879-81. avols. 
Chapman, H. S. Deal, Past and Present. 1890. 
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Acannulatkwi of butBBgn, 148-153; in 

Germany, 179. 
Acton Bumdl, Statute ot Merduuits of, 

Adam the Fleming, 16, n. 3. 
Agaiddey, 61, 67, 73, n. 7, 96, n. 3, 164, 

AMi, the, II t; in NomiAndy, 17s; in 
Gtraany, 193; nnsom, 11; knitt- 
ing, II t, S9i manying, 11 f., 59. 

Albemaile, hooOT erf, 148, n. 4. 

Altnni, Hu^ ot, Eari of Suski, ti f., 
113, n. 3- 

Alderiey, Rkliaid, laa, n. i. 

Albed the Gieat, king at England (871- 
goi), 166; kw of, 164, n. 10. 

Alienation fees, 54 ff., tio, 170, 183; in 
Nocnundy, 173 f., 174, 183; in the 
basHdes, 175; In the Nethcriandi, 176; 
in G«naany, 179, 180, 181. aoi f. 

Alnwick, 67, 133, 184. 

Alsace, 198. 

Altenbuig, 196, n. 4. 

Altringham, 171, n. t; landgable at, 67, 
96, n. 3; free tale at 113, 184; &ee 
devbe at, 133, 153, n. 5, 184; mort- 
gage at, 147. 

Anne of Bohemia, wife irf Rldiaid Q of 
England, 18, n. i. 

Aas^, JtJm, 133, n. i. 

Anidd, Wilhelm, 7, 8, 178, n. i, 311. 

Anas, 176. 

Artbez, 175, n. a. 

Anmdd, Eari of, w, n. i. 

Astiad Camn, 98. 

Atteudom, 304- 

Augsbmg, 179, 304. 

Anttiia, 181, n. 9. 

Bacon, Sir Nidulas, i3, n. a. 
BakewcU, 56, n. 6, 89, 133, 184. 



Bambeig, 30 j. 

Baiet, John, 133, n. i. 

Bamsttqde, 19; landgaMe at, 67; raiats 

coflectioD <rf the landgable, 73; devise 

unknown at, 136, 184- 
Baions' War, the (1363-65), 43. 
Bane, Joan, wealthy widow, 149, n. 4. 
Basd, 7, 85, 178, n. i, 19B, n. i. 
Badn^toke, 83, 156. 
BaOUts, the, 7, 98, n. i, 99, o. 3, 113, 

■>- 5i i7Si 18I1 n. 3. 
Batescm, Maiy, 6, 130, il i, 136, n. a, 

166-173, 311, 313. 

Bath, 174, n. 4; eadieU at, 33, u. a; 

landgaMe at, 65, 67; sale pdce <A a 

ah(^at,8o,8i; rate irf inteiett at, 85; 
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"34, 184. 
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Best, Thomas, 133, n. i. 

Bevcriey, 130, 138, n. 3, 183, 184, aoa. 
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Bigod, Roger, Eari of Nwfolk, 95, 31, 
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Birde, John, 133, n. i. 

Birmingham, 33, 46. 

Bodier, John, 133, n. i. 
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Boothun, 19, n. 5 64, 131, n. 5. 

Borough-Engliih, 131, n. i, 167, n. a. 
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Bnctou, Heniy de, 5 f., 130, 143 f., aia. 

Bradford, 67. 
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Brain, Robert, 38, n. 4. 

Bmkd, 195, n. 8, 197. 

Bnunwyth, at, n. a. 
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Kciskcli, 197. 

Bremoi, 179, 180, 105. 
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Bt«teuil, Ltn of, 6, la, n. 4, 19, n. 6, 55, 
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173. 
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8a; letunedrentU, 86, n.ai aobrat, 
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41, n. a, 50. n- 5. w- "»- ». 1^3, las. 
■L I, 167, 170, n. S; attempts to keep 
the king's esdteats, a8, n. i; its own 
lend, 59; buigBge mts tU, 65, 68, 76; 
rent simple at, 83; receives a grant of 
the waste, 105; free sale at, iia, 113, 
r84! devise at, 133 f., 136, 138, n. i, 
'4a, n. a. 143. 184; 
burgages in, 149, 150. 

BriatoUian tx>rou^ in Irdand, 

Bruk, aoB. 

Biun, Fromund le, 31, n. i. 

Bnm, Sir Nigd le, 3r, n. i. 

Bnins«ii±, 103, 304. 

Buckingliam, 160, n. 4. 

Buckingham, Duke (tf, 73, n. 5. 



Burgage, nature of the, 93-101. 
Bmgage roits, 61-106, 159-163, 165 f., 
i7of.; in Mcamandy, 173 f.; in the 



battidtt, 175; m 1 

176; in Gennany, 180, 199 S. 

Bui^ Hubert de, 33, n. 3, 38, 88, n. 3. 

Burton-on-Trent, 68. 

Buiy Saint Edmunds, r4, il 3, r7, 19, 
Ssf.. <4. 6*. 7a, n. 4, 76, n. 3, 117, 
135. n. a, 136, n. r, t40, 184. 

Buxton, Robst, 13, n. 3. 



Caen, 6 f., 173. 

Caennaithen, 68, 83. 

Cambridge, 6, as, 38, 45, 93, n. 4, 163, 
184. 186; csdieatB at, aS, n. 1, 30, 33, 
n. a; grant of forfeitures to, 4a; land- 
gaUe and hawgabte at, 6a, 63, 64, 68, 
74, n. I, 76, 78, n. 1, 99, n. i, 161, 163, 
166, n. a, 16S; rent ample at, 83; 
retained rent at, 86, n. a; pepper rott 
at, 87; the waste at, 106, n. i; union 
ct messuages at, log; Ixnough court 
at, 139, n. 4; fice devise at, 133, 184; 
accumulation of biugagcs at, 150; 
coraraerce of, 153, n.t; grant of 
Fiima Buigi, iss. 

Cambridge, Univcimty ui, 33, n. 3. 

Canterbury, 41, n. i, 93, n. 4; wardship 
at, 17; age of majority at, iS, n. 3; 
escheats at, 37, 39, 36; forfeiture at, 
35,36; salepiiceat, 81; historians erf, 
133; free devise at, 133, 184; at fee- 
'vm (1334), 15G; landgaMe at, 159; 
aiistocratic luldings at, r64. 

Canute, king of En^aod (ioi7-t035), 
33, 33. 59, 164. 

Canyiigs, or CanTiinga, W., merdiant <3t 
Bristol, 149, 150. 

Carbund, Thomas, abbot of Gloucester, 

Cardiff, 13, 55, n. 4, 93, IL 4, 131, n. a; 
relief unknown at, 19; U"^g»M* at, 
68, 170, n. 9; ri^t to lease at, 89, 90, 
n.4; holders <A half-bingagcs have 
buigcss ri^ts, 108, u. 5, log; sale at, 
114, 115, 116, n.1, 184; devise un- 
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known at, 137, 184; moRgageU, 146; 
ecd«siastlc«l luddingi in, 149. 

Cadide, 6S, 83, 100, n. 5, 103, n. 3, 156, 
^57> !>' 3> 177: tenement of David the 
Dyer at, loi, n. 3. 

CaiioiT,68. 

Carmartlicn, set Caermaitlien. 

Carnarvon, 68. 

Carter, Adam, 78, n. 5. 

Castle messuages, in boroughs, 103 (. 

Castle Rirang, 17; subject to the knif^t- 
ing and maxtying aids, 10 f, jg, 193, 
n. i; free from the marriage incident. 
It; free sale at, 56, n. 6, 113, 184. 

Chambeilayn, Edward, iia, n. i. 

Channel, the, 119. 

Chaors (C&hors), Patrick de, 39, n. r. 

Cbaid, ri6, n. i; landgable at, 68; free 
tale at, 113, 1&4; free devise at, 133, 
'37. 1- 5, '84; mortgage at, 147. 

Chariton Hundred, 30, n. i. 

Channouth, 58. 

Chepstow, ng, n. 4. 

Cheshire, 58, a. 10. 

Chestor, ja, u. 3; landgable at, Ga, 66 f., 
68; at fee~farm, 157, n. 1; customs of, 
in Domesday, 15S, n. a, 1631 relief at, 
164. 

Chnteifield, 57, 78, n. 1, 137, 183. 

Chichester, bishop of, 38. 



ChristchuTch Twynham, 15. 

Cinque Ports, the (HastingB, Romney, 
Hythe, Dover, and Sandwich; later 
Winchdaea and Rye alio, and some- 
times Faversham and Pevensey), 13 f. 
IS, n, 3, 16, 17, 18, 19, 41, 4a. 44, "8, 
139, 153, n. r, 176, 183, 184, 303. 

CSteaui, abbot of, 7r, n. 3, 78, n. 4, 109, 
n.s. 

Qeves, 195, 196, 108, n. 4. 

Clifton, 145. n. i. 

Cloyn, 68. 

C(^, Sr Edward, 4, tij. 

Odchester, no, IL3; fealty at, 46, 47; 
landgable at, 68; rents simple at, 
rentan at, 90, n. 4; restricted devise 
at, 139, 184. 



Colmar, 303. 

Cologne, 8, 176, n. 9, 180, 181, a. it, 19S, 

Colton, Wniiam de, 105, n. 3. 

Combe, in Oxfordshire, 37, il s. 

CoDgleton, 98; landgable at, 68; diar- 
tered by Henry de Lacy, 96, 169; lands 
and burgages at, 96, n. i, 98, 169; 
free sale at, 113, 184; devise at, 13a, 
137, n. s, 184. 

Conquest, the, 33, 67, □. 3, 158, 163, 163, 
164, 168. 

Constance, iSi, n. 10. 

Cf^wrccnay, 109 f,, 179. 

Cork, 13, 19, IL 6, 30, n. 4; landgable at, 
Gj, 68; free tale at, 113, 133, 184; free 
devise at, 133, il s, 1S4; at fee-farm, 
156. 

Cork, prior of, 30, n. 4. 

Cornwall, 64, n. 8. 

COsfdd, 194, rL 1, 195, 305. 

' Courtesy of En^and,' 89, 145. 

Coventry, 83, 88, loi, n. i. 

Cricy, battle of (1346), 17, n, 11. 

Creasy, R^inald de, dsgyman of Nor- 
wich, 35, 37, n. 3. 

CunUie, set Combe. 

Curie Sdmbres, Aldde, 7, 175, n. 1,311. 

Dandaw, the, 19. 64, 165. 

Danes, the, 165, 166, il i. 

Danish customs, 41. 

Danish kings, the, 33, 

Dartmouth, 50, n. s; rdief at, 10; suit 
of court at, 5S; landgable at, 68, 166, 
n. 3; sale prices at, 80, n. i, 81; re- 
tained rent at, 86, n. a; divimtdli^ <rf 
real^ at, loS, n. 1; omsent to tale at, 
14s, n. 1. 

Dattenried, 197, S05. 

David the Dyer, io», n. 3. 

Davy. A. and R., 139, n. I. 

Denbi^, 166; relief at, 90, ar, n. i, 59; 

hawgable at, 63, 64, 68, 71 f., 96, n. i; 

tenurial custonis of, 97 ff., 171, rL 3. 
Derby, 119, 156, 184. 
Deity, Eari (rf, 73, n. 7. 
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Dm Mutt, GuOlauiDe, 7, S, 178, u. 1 



id, Eul of, 73, n. I. 

D« Virit Rdipont, itatute, 3a, n. i, 91. 

DeviK, ta Fik deviw; Ratiktcd de- 
vise. 

Devon, county, 16, n. 6. 

Devon, Eail of, jm Redven. 

Diebuig, 180, n. 8. 

DicMcnlKifeil, 107. 

Dfaigolfiiig, atnt. 

Diviaibaity of bui^ul itmlty, 108 &.; 
inGennuiy, 179. 

Dogett, Rkluud, im, n. i. 

Domesdfty Bock, 9, 19, a 5, 64 (■> 158- 
(66. 

Dometdayen, the, 71, 74, 158-166, 16S, 
173, n- a. 

Domesday icribci, 163, 174, n. 4. 

Dmtcuter, 31, 47. S8, 68, 157, n. a, 186. 

Douai, i4i| n. 3. 

Dover, 10, n. i, 33, n. i; wardship at, 
ts; fcHfciture at, 40 f., 43, 164; rait 
limpU at, 83; hen renti at, 87; re- 
stricted sale at, 117. 118, ii3> '84; 
boiou^ aasbma of, in Domesday, 
158, 163. 

Dresden, 195. 

Drogheda, 68, 133, 136, 1S4; chaitei of 
I3S3. '3- 

Di]t>lin, 13, n. S, 14, t j, n. 3, 50, n. 5, 
101, n. 3, 167, 170, n. 8, 30I, n. 13^ 
wardship at, 16; rdief unknown at, 
19, n. 6; escheats at, 37, n.3, 31, 
B. I, 33, n. 3; forfdtuie at, 40, 41, 
43, 43, ■>- 3i 44> landgable at, 6j f., 
68, 76; rents simple at, 83; cum- 
min rent at, 87, n. 4; leases in ptx- 
petuity at, 89, n. 9; iriaiiniiiTTi limit 
of buigages at, 100, n. i; free sale at, 
113, 133, 153, 184; free devise at, 133, 



134. 135- »!■ *. 



> 143, 1S4; 



BiittoUian botou^ 136, 156; 

herison of heiis at, 1411 at fe«-fann, 

IS6. 
Dublin, aichbishop irf, 30, n. 4. 
DuCange, died, 50, n. 5, 90, n. 4. 
DudecBtadt, 305. 



Dunbar, Lotd, 33, n. i. 
Dunheved, 57i n. 4, 68, 90, n. 4. 
Dunning, wealthy burgess of Cambridge, 

150. 
Dunwich, 13, 17, I30, 14T, 184. 
DariiMD, 47, 50. n. s, s8, 68, 71, 83. 

East An^ia, 138, 153. 

East Gtinstead, 48, j8, 68, 96, n. 3. 

East Riding, the, 134. 

Eaat Tognmouth, 48. 

Eckertx, Gottfried, 8. 

Edward, ' the Confeaeoc,' kfaig of Eng- 
land (1043-66), 45, 117, n.4, 110, 
n. 3, 134, 133, a. 1, 158, 159, 160, 161, 
163, 164, 168. 

Edward I, king of Kngjand (1173-1307), 
14, 18, 30, n. s, 34, 35. n. 1, I30, 175, 

Edwatd n, king of En^and (1307-17), 

loj, n. 7, 133. 
Edward HI, king of Eof^and (1337-77), 

17, n. II, 14. 
Edward IV, king of En^and (1461-83), 

41. 



Eisenach, lot, 303. 

Elector Palatine, the, 303, n. 10. 

Elizabeth, ' the Winter Queen,' dau^ter 
<rf Jama I of England, wife of Elector 
Fredaick V of the Palatinate, mar- 
riage of, 13, n. 3. 

Ellis, J<dm, 131. 

Ely, bishop of, 49, S7, n. 4, 149, 151, 

Ennen, Lecaiaid, 8. 

EifuTt, 300, n. 3, 304. 

Esdieat, 14-33; i» Ncvmuidy, 174; in 

Germany, 181, 195 f., 199. 
Essei, 64, IS7, n- 3- 
Eton, 93, n. 4- 
Europe, northern snd western, 3, 11, 

145, 170; northern, 175; feudal, 199. 
Euskiidien, 181. 
Evesham, 68. 
Exchequer, the, 71, gt, 105, n.3, 115, 

iSS. 136- 
Eschequa of the Jews, 40, n. a. 
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EzdwqucT of Nunuuxly, the, 173. 

Ezeter, »o; nUef at, ao, ao, n. 8; fealty 
tt, 47; ratroA fiodal at, 54, 59; re- 
tained nut at, 36, n. 1; tdlai at. 



Exeter, bishop (rf, 48, a. 3. 
Exeter, Duke of, 149, n. a. 

Fake, Uartin, 145, n. i. 

Fainham, ai, 39, 61, n. a, 155, n. 3. 

Fealty, 45-49. 59, 60; in Nonnandy, 
173; in Gennany, 180, 197 f. 

Ptmme anert, li^ts erf the, 144 S.; in 
Ncnnandy, 173; inGennaoy, 179. 

FeadaGam, 3, 9> n, 60, 163, 183, 186, 
199; feudal incidents affecting bur- 
gage tenure, ii-te, 163 f., 171 L, 176, 
180 1., 183, 183, 193-199. 

TirnA Boigl, the, 10, 30, n. 4, 71, 73, 91, 
148, n. 4, 154-1571 183, 0. a. 

Fllz Alwyn's Aaaze, loi, n. i. 

Tltx Anthony, TlionMa, 30, n. 4. 

Tltx-Stqdiai, Gilbeit, lord of Norton, 
creates the borough of Dartmouth 
piecemeal, m, n. 1, 50, n. s, 58. 

Handers, 144, ■>- h '&'■ 

FlandeiB, OHints of, 177. 

Flemidi dtka, the, 153, d. i, 175, 177, 

Flaniih dvic le^slatloi), 183. 

Fletcher, John, 111, n. i. 
Ford, abbot of, 58, a. 8. 
Foridture, 33-45, 164, tSj; in Gecmany, 

i8t, 196 f., 199. 
Fnnce, 6, 10, 17, n. 11, 97; Bonthem, 7, 

ITS- 
Francit I, king of France (1515-47)1 173, 

n.8. 
Ranco-Ntmuan invanon, the, 185. 
F^ank almcdn, 64. 
Frankfort, iSo, 196, n. 7, 104. 
Fnuenbnxg, 103. 

Fkederick, duke <d Saxony, 198, d. 5. 
Free Cities, the, 181, n. a. 
Free devise, 130-13S1 ^S'l ^63, iji, 184, 

aoS; in Gennany, ao6 f. 
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Free sale, 110-114, 151, 1S4, 3o8; in 

Germany, aoaL 
Frdburg-iio-Brdigau, 179, 181, 196, 197, 

aoo, n. 3, 306, n. i. 
French, the, bum Lynuogton, 103, n. 3. 
French influence on the Cinque Ports, 

153, n. i; cm Norwich, 170, n. i; m 

Ncxmandy, after 1303, 173, n. 3. 
Friars Minus, the, 79, n. i. 
Friediidkahafeii, 107. 
Frodsfaam, 68. 

GaUe, Ga L, 159. 

Galtres, forest of, 103, n. 1. 

Gannoc, 68, 73, 97. 

Garz, soo, n. 3. 

Gascon customs, at DenUgh, 171, n. a. 

Gehrden, 197, 301, 303. 

Gdnhausen, 304, 306, n. 1. 

Gtnestal, R., 6 f., 173, n. a, an. 

Gen(^, H. G., 193. 

Germanic law, 178; land law, 11$, 11$, 

173. 
Germany, urban tamre in, 3, 7, 10, 85, 

144, n. 1, 173, n. 3, 174, t7S-iS3, 191- 

ao8. 
Gemun, W., 13a, n. 5. 
fMient, 7, 175, 176, 177, 178, XL I. 
cm Menliant, the, at Beverley, ia8, 
a; at Reading, 156, n. 17. 
jnt, i75i n- '• 
(Hraldus Cambreiuis, 98, n. 3. 
Gte, S9, 73, n. 3, 199. 
Glanvill, Kanulf de, 5, 130, 314. 
Gloucester, 53 f., 93, n. 4, I3i, n. 3, 1O4, 

1G7; laiidgBbleat,65,66,68,76;renta 

simple at, 83; diviiiUlity ot burgages, 

108, n. 3; free sale at, it3, 1S4. 
Gloucester, abbot <A, 66, n. 5. 
Gloucester, Eail of, issues diarters to 

Cardiff and TeiAcsbury, 108, n.5, 

114, 137.11.3- 
Gabbers, Joseph, 8. 
GosUr, 303, n. 6. 
Gowthcope, manor of, 148, n. 4. 
Graitd teijeanty, 103, n. 1. 
Great Charter, the, m Magna Cbarta. 
Great Inqmry, the, of r379, 30, 63, 
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Giedi, 196, 207. 

Grenade, 175, o- »■ 

Grevemudiera, 300, n. 3. 

(^nimby, 36, 68, 111, n. 3, 157, a 1, 170, 

n-S. 
GrinaUHi, Agnes de, 134, n. 5. 
GrinutoD, Richud de, 134, d. 5. 
Gioas, ChH]ea,9. 
Giossen-Salie, 194. 
Ground rents, tee Burgage lents. 
Guiemie, 98, n. i, 113, n. 5. 

Hadiard, Nichotu, 148. 

Hagenau, 179, iSi, 199. 

Hue du Tbetl, 17a, n. 3. 

Utile, MO, n. 3. 

Hombnis, 104, 105, n. tS. 

Bamm, iSo, u. B, iSt, 300, n. 3. 

Haino of Valob, 13, n. 8. 

Huiovec, 193, 104. 

Ranae, the, 106. 

Hardness, 50, n. 5. 

Hardy, SEr T. D., 10, 314. 

Hatherlegh, 157, n- 3- 

Haverfordwest, 33, 83, 138, n. i. 

Havre, 173, notes 6 and 8. 

Hawgable,63S., 165. 

Hedoo, ISO, n. 4) wardship at, 17; age 

of majodty at, 18, n. 3; escheat at, 

32, 43, n. 3; tree devise at, 134, 184. 
Hdlbronn, 303. 
Heimburg, 193, a. 4. 
Beiuy I, king of Fn^and (1100-35), ''• 

n, a, 76, n. 3, ik>, 159, 163, 168. 
Henry H, king of En^aud (1154-89), 44, 

iL I, 67, n. 1, 130, 155. 
Henry m, king of England (r3i6-73), 

16, n. 6, 30, 38, 71, n. 3, 80, n. i, i4r, 

186, n.r. 
Henry IV, Ung of England (1399-1413), 

35, il6. 
Henry V, king of En^and (i4r3-3i), so, 

n. 2, 43. 
Hcmy VI, king of En^and (i433HSr), 

S7- 
Henry VH, king of England C1485-1509), 



Henry VIH, king tA En^and (1509-^47), 
'S7,n.3. 

Henry I, ' the Foivter,' king of Germany 
(919-36), 169. 

Henry the Carpenter, 49, r53, n. a. 

Herbot, ^Mlliam (d. 1570), Eari tA Pem- 
bn^, 33, n. 3. 

Hereford, 103, n. 3, 137, 137, n. 3; age of 
maJMi^ at, 18, n. 3; free bom relief, 
19; subject to heriot in the Domesday 
era, r64, 199, n. i ; free bma heiiot in 
1381-83, 33; escheat at, 19, n.i; 
feal^ at, 45, 46; alienation fees, 56, 
t83, aoi; landgable at, 68, 71, 160 f.; 
rents vmide at, 83, 90, n. r; free sale 
at, 114 f., 184; lestricted sale at, 134, 
n. I, 163; devise at, 133, 140, n. i; 
borough customs of, in DonMsday, 
158, i68i French and Ei^lish boc^ 
ou|^ at, 167, 168. 

Heriord, 194, u. ir. 

Heriot, 31-34, 59, 163, 164; in the 
Netherlands, 176; In Genoany, 179, 
r8o, 193 B. 

Hertford, 64, 163. 

Heading, Etnulf de, 160, n. 4. 
ner, miliam, 133, n. i. 



303. 

Hill, Jobn, r3, n. a. 
Hock-Day tenure, r67, n. 3. 
H<JbOTn, 149, n. i. 
Holdemtss, 32, n. i. 



in, 196. 
Homage, 49 f., 59; in Ncvmandy, 173; 

in Germany, r8o. 
Horde, 194, n. 11. 
HMswade mill, 88, n. 6. 
Hull, 185, n. 3; escheat at, 35; a royal 

tx»ough, 113. 131; free sale at, 113, 

184; devise at, 133 f., 143, n. 3, 1S4. 
Hundred RoQs, the (AoteK HuMfre- 

do"^, 9< 63. ISO. 
Hundred Yean' War, the, 103, n. 3. 
Huntingdon, 43, 69, r6o, r63. 

[untingdttt, Eari ot, 149, n. 4. 

[QsKn, 305. 
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BustiDg, Couit of (the Huadiv), i6, 
n. 6, III, n. 3, 138, n. 3, isg, n. 4, 130, 

Hythe, 81, 87, a. a, 101, n. 1. 

I^au, 307, n. s- 
Inchcc^ii, j8. 
Ingotstadt, iqs- 

biistkigue, 69, 96, n. 3, 109, n. 1, 133 136, 
.84. 

Tnp^ftHy unA mit p^nw y^ paid tO the 

iMMDUghlord, 57 f.; to the c(»imiuiuty, 
1376. 

IntcKst, rate of, 85. 

^swich, 15, D. 3, 93, u. 4; WBTdihip at, 
17; age of majori^ at, 18, a. 3; free 
from idief, 19; escheat at, 34; free 
from feal^, 451 free from homage, jo, 
ILi; bawgableat, G4>^; nntsunplt 
at, S3; retained rent at, 86, n. 3; hex 
rents at, 87; rose rents at, 88, n. 6: 
size ot a messuage st, loo, n. 5; co- 
parcmery at, no; sate probaUy 
restricted at, 130 f., 134, 1S4; devise 
at, 138 f., 14s, 184. 

Irdand, 30, n. 4, 39, 199, d. 3, 300; tlie 
king's escheator for, 35, n. 4, 31, »• t; 
the justidaiy of, 57, a. 4. 

Irdand, boroughs of, 9, 53, 60, 93, 95, 
961 97. 98, 13s, 171, 199, n. 3; ward- 
ship in, 16; TtSd unknown in, ig; faO 
into two gnnipe, 113, 136, 169; diffei 
aa to restrictioa on sale, 135, n. 3,153; 
mortgage in, 146; BrctoHian boroughs, 
167, 168, 170, 184. 

Irish, the, 98. 

Isaac, Jew of Yu^, ip"FiIw death of, aG, 
0.5. 

Iiabd, dau^ter of Reginald de Creasy, 



James I, Ung of En^and (1603-35), 13, 

n.3. 
Jerichow, 307. 
Jewry, the, 104, n. i. 
Jews, the, 36 f., 36, n. 7. 39 f-. 9I1 »• *• 

113, n. 9. 
John, clerk of Shefiord, 43, il i. 



John, king <rf En^nnH (1199-1316), 13, 

n. 1, 14, i5i »■ 3. 5*> ^Si 113- 
John tA Gaunt, 38, n. 3. 
Jciin tA Yarmouth, 137, n. t. 

KaUa, 197, 198. 

Kenfig, 47, n. 5, 81, 86, n. 3, 93, n. 4, 147, 

n.3. 
Kent, 41. 
Keutgen, Friediidi, 7, 



8, 178, n. r, 191, 



Kidderminster, 19, 33. 

Kid, 303, 3o6. 

Kilkenny, 13, 16, n. 4, 109, n. 3. 

Kiiigsthc«pe, 54. n. 3, 119, n. 3, 133, n. i, 

136, n. 1, 118, u. 4, 14a, u. 4, 147, a (, 

174, n.3. 
Kingston-upon'HuU, ite Hull. 
Kingston-OD-Thamcs, 83, 93, n. 4, 156. 
Kinsale, 73- 

Kin's rdrait, tee Retrail lipiofer. 
KCnigsberg, 300, n. 3. 

Lacy, Houy de, Eari <£ IJncoln, char- 
ters Con^etoo (1373), 96, 113, IL3, 
133, n. 3, 169; founds Dentu^ {1^90), 
io> !>• 5> 5I1 64, 97 i, 166. 

Lacy, Roger de, 78, n. a. 

Lancashire boroughs, the, lao, 134. 

Lancaster, Duke of, 104, n. 1. 

Lancaster, Eari of, lord erf the borou^ of 
Liverpool, 73. 

Lancaster, Eeniy, Eari of, 104, n. i, 

Landgable, 64-79, '59~''i3i 1^5 f-i '^5> 

Landsberg, 303, n. i. 

Landihut, 30S. 

Landtdl Penny, the, 67, a 5. 

LaunceatiHi, 34, n. a. 

Lea^ng, 8g f.; in the Netherlands, 176. 

Lechnidi, 301, 303. 

Leeds, 99; alienation fees at, 56; land- 
gaMe at, 69; cafatal mesaoage at, 78; 
kaung at, Sp, 90, n. 4; aiaUe jdots 
induded in the messuages, 96, n. 1; 
tree sale at, 113,184. 

L«4:,69. 

Legras, Henri, 6 f., ai 3. 
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LdccMeT, 50, D. s, i6a; itlicf t, to, 33, 
n. 1, 591 escheati al, t$, 38; forfeiture 
kt, 4>; bridge^ver and gavd-prace 
kt, 61, n. i; UndgtUe at, 69; rents in 
kind at, 73, n. 3; hen rents at, 71, n. 1, 
78, n. 6, 87, 173, n. 7, 17S, n. a; sale 
price at, 81; nut nnqile at, 83; free 
■ale at, m, 184; baa gnuit of tbe 
taim in fee, 156. 

Leo, a Jew, 76, a. 3. 

Lewca, 69, 160, n. s- 

Ubir Ciatmiiantm, 136, 316. 

Liber mntm', 9, 65, 71, 91, n. 3, 159. 

Lidifield, 33, 69. 

Udiard, Jobanna de, 134, □. a. 

Lidiard, Ji^in de, 154, n. 3. 

Timwift, 13; haa the custcons of Ehiblin, 
13, n. 8, ig, n. 6, 113, 133, 135, n. a; 
militaiy service at, 53, 59; lasdgabte 
at, 69; free sale at, 113, 133, 1S4; devise 
at, 135, D. a, 138, D. I, 184; at fee- 
^■nn (1197), 156. 

Uncob, 163; Jews at, 4<^ f- >; ^v)&- 
gable at, 67, 69, 161, 166, 16S; rdraU 
ligHOttr at, I30, 163, 1S4; at fee-^rm 
(1130), tss- 

Lincoln, Eari ol, ste Lacy. 

Uncolnshire men, settle Denbigb, 64, 97. 

Lindsay, banmy of, 34, n. 5. 

Li[^tadt, 196. 

Ijskeaid, ij. 

Usle, Mscount, 149, n. 4. 

Littleton, Six Thomas, 5, 313. 

livetpool. 91, n. a, 104, d. i; escheat at, 
33; glte at, S9, 73, □. 3; Isndgable at, 
69, 75, n. 3; intnmittent Firma Burgi 
°^i 73> ^56 f'\ rents simple at, 83; 
dimensiong of messuages at, 100, a. 5; 
dividbility ot buigages, 75. n. a, loS. 

Llandovery, 69, 71, 96, n. 3. 

Lodt el vetttes, tte Alienation fees. 

I.<»don, 16, n. 6, 38, 70, gi, n. a, 93, n. 4, 
laS, n. a, 160, 177; private dealing in 
waidahip smd marriage at, iS, n. a; 
escheats at, 34, n. j, 37. 3°. 3S. 44; 
Ttt<fdX wine-cellar at, 30; forfdture at, 
35i 3<^i 43i tenurial heterogomty and 
, 37; fealty at, 47; 



landg^e at, 69, 76, n. i, [65, i8a; 
capital meanuees at, 79; salesim^ at, 
80, 81; rents snqde at, S3; retained 



8 7 , notes 4 and J ; spur lents at, 8S; rose 
rents at, 8S; leaung lac short periods, 
S9 f.; HiiHwidrtTMi flfwt valua of mes- 
luagcs, 100, Toi^ tenure in tbe ma- 
■nages dependent i» the Towei, 104, 
0.1; the waste given to the bnigesaes, 
105; diviailnKty of realty at, loS, 179, 
D. 51 appeals from the Huttings, iii, 
n. a; free sale at, iia, 1S4; the dia- 
Kpptaxaaot of the kin's pcdbaptiaa, 
135 f., 153 f.; land transfers by inden- 
ture at, 139, n. 4; free devise at, 130, 
131, 14a, 1S41 peculiar limitatioD 
upcn freedom of devise, 141, 145, 307, 
n. ii; beddings of tbe bish(9 of Ely in, 
149. 
London, Inshop of, 33, 43. 56. 138, d. 4, 

Long Parliament, the, 186. 

Lord's TdraU, the, set lUkait ffod^iL 

Lostwithid, 69. 

LouvieiB, 173, n. 6. 

Low Countries, the, ste Netheriaada. 

LQbeck, 179, 303, n. 6, 305, o. 18. 

Lucerne, aoS. 

Ludbw, 43, 43, 44, 69, 71. 

LOneburg, 194, n. ti. 

LUnen, 194, n. 11. 

LuflDgnans, the, la, n. a. 

Ljrmingtoa, 103, a. 3. 

Lynn Kegis (Lynn, King's Lynn, Bis- 
hop's Lynn), 30, n. i, 33, n. i, 79, a. 3, 
84,113,133,184. 

Macaulay, 98, n. 3. 

Bladoz, T., 10, 156, 3rs. 

Hagddnirg, 303, d. i. 

Magna Cbarta, 4- 

Maidand, F. W., 6, 36, 63, t53, 138. 

Maklon, 138, 139, n. 3; escheat at, 33; 
ftwfdtuR at, 39, 43; fractiimal r^is- 
trat&m fee at, 36, 57. o- 5i 183; baw^ 
gable at, 64; rent simple at, 84; Joint 
tenancy at, no, n. 3. 
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MtuidKster, 15, d. a; rdief at, ai, 59, 
171, n. 1; heriot at, ai, 13, n. 6, 59, 
171, n. 1, 1931 fcal^ at, 43, so, S9\ 
homage at, 49, 50, 59; alknadon fees 
^h 55i 57; suit of court at, 58; land- 
gable at, 69; rents aimple &t, S4; right 
to kase at, 89; restricted sale at, 119, 
r84; restricted devise at, 137, 171, 
n.1,184. 

MmiiitM-im , in Peniiq^TOiia, 88, IL 7. 

Uaimo Brito, 160, n. 4. 

Mariborou^, iS, u. a, 44, n. i. 

Marriage, la-ij, 59, 164, 170; in Nor- 
lo&iidy, 170; in Germany, 160, rgs. 

Marshal, William (d. 1319), Eail oi 
Pembroke, charten Kilkenny, i<i, 
n.4. 

Marshal^ William (d. rijr). Earl of Pern- 
brc^, son of the [Heceding, granted 
tenements in London, 38, 80, n. i. 

Mancrief, Robert le, 43, <>• t- 

Maurer, G. L, von, 191. 

Medebach, iBi, 194, aor. 

Mdcon^ Kegia, 69, i4r, n. 4, 184. 

Merda, Alderman of, 166. 

Merewether, H. A., 6, art. 

Merton College, G3, n. 3. 

Merton, priOT ot, 157, n. 3. 

Middlewich, 58, n. 10. 

Military service, 51 (,, 58, S9- 

Minden, 197, u. i. 

Mobility of burghal realty, ro8-i53; in 
Germany, aoi-aoS. 

MmUDouth, 149, n. 4. 

Monmouth, prior of, 149, n. 4. 

Montacute, 69, 103, n. 1. 

M<aitfort, Simon de, 6a, o. >. 

Montgomery, 36, n. 7, 97, n. a. 

Mmtivillien, 173 f., r74, n. i. 

Moipeth, 69, S4, 96, n. r, lai, 184. 

M<Htain, Count of, 159, n. 7, 161, u. 7. 

Mortgage, r46 3.; inGermany, 178, rSo. 

Munidi, 193, 103, n. i, 305. 

Municipal Corpoiationa Act, the (1835), 
r86. 

Mdnster, 180, aoo, n. 3. 

Mflnster, btdkc^ of, 194, n. a. 

Murder fine, the, 67, n. a. 
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Naumburg, 195, 105, ao6. 

Netherlands, the, urban tenure in, 3, 7, 
10, 173, n. 3, 175-178, r8a, 183, 100. 

Neuburg, aoj. 

Newbury, 156. 

Newcastle, r4, n. 5, 16; heriot denied at, 
aa; forfeiture at, 36; landgable at, 69; 
rents simi^ at, 84; commutatkm of 
cummin rents at, 88, n. i; extendon 
of its boundaries, 103, n. 3; restricted 
saleat, rao, Ta4, rS4; restricted devise 
■^ i39i 184; custtHual of, 163. 

Newport, 69. 

New Roes, 39, 69, S4. 

New Town, 58, n. 4. 

Nicholas of Norwich, ra7, n. i. 

Norfdk Feet of Fines, rag, n. 4. 

Norman customs, 53, 168, i7r, r74, n. 7, 
184, o. a. 

Normandy, burgage tenure in, 3, 6f., 
139, J36, r68, 170, n. 7, I7a-r7s, 177, 
r83 f., 300, aoi, n. a; feudal tenure in, 
17, n. 9. 

Normans, the, 43 f., 163. 

Northampton, 60, 119, 161, 0.6; rdicf 
at, ai; escheats at, t6; rdrait fteiai 
at, 51 f., 54; 'sellings' at, 54 f., 60, 
138; landgaUe at, 69, 160; leaaingat, 
90, n.41 diaiter of laoo, 113 f.; the 
kin's rtlrait at, 115 S., 135, 174, n. 6, 
184, aoj, n. r6, 306; fractional allma- 
tion fee at, r38, tag, 183; at fee-farm, 
155; Freodi borough at, 160; Eng- 
lish borough at, t6o. 

Northumbedauj, Eari of, 48. 

North Wales, 5a, 63, 64; the En^ish 
garrison boroughs of, t75, n. t. 

Norton, John, lai. 

Norton, lord of, tM Fttz-Stephen. 

Norwich, 91, n. a, 147, n. 5; escheat at, 
15 f.; forfeiture at, 34 f., 43; rtlratt 
fiedal at, 53, 59; landgable at, 66, 69, 
79, n. 1, 161; burgages in the fee of the 
castle, 73; fluidl^ <d reality at, So, 
n.r; sale prices at, 81; rent simple at, 
84; leasing at, 89, n. 7; arable laitd 
pertahnng to 
of 
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lands in the fee of the castle gnwted to 
the dtixau, 104; the wute at, 105; 
mpem^ aaA oatpeaay *t, 137, i6q, 
183; Mie U, ta9, n.4, 13B, 143, 1S4; 
deviee At, 138, 184; rights of the 
femmt coiat, 145; French influence 
vpaa, 170, n. i. 

Nrnwich, Bisht^ of, 10, n. i. 

NottinghMn, i7i 93< ■>- 4; hen rcnta at, 
87, n. a; duita of taoo, 113 1.; the 
kin's relrait at, 118, 1S4; devise at, 
134 1, 184; landgaUe at, ite; mean- 
ing of maniiti at, i6a, n. i; French 
borouf^ at, 16S; Tr.ngtiuli borough at. 



(%ehampt(m, 69. 

CMd Black BocA, the, at Rymouth, 31, 

(Xdenhohn, meadow at Ipswich, fiS, 0. 6. 

Old Ross, 3S. 

Qti^nal rents, tee Burgage rents. 

Origins, jungle of, 4, 

Oswesuy, 33, 69, 71, 96, a. 3, 103, a. 1, 

171, n. a. 
Ouhtred, John, 79, n. 1, 148 f., 150. 
Ouse, the, 48, 60. 
Overton, 113, n. 5, 133, 17s, n, i, 185, 

Oxford, 30, n. I ; escheats at, 34, n. 5, 37; 
forfeiture at, 36, 38; landgoble at, 66, 
6g, 76, n. 3, 165, n. 5; rents umfdc at, 
84; letained rent at, 86, a 3; Epnr 
rents at, 88; dimensiotts of messuages 
at, 100, n. 5; leave to tunned beneath 
the streets at, 105; free sale at, 113, 
184; free devise at, 13a, n. 3, 143, 1841 
ams at, 160; muni 

Oxfordshire, 133, n. t. 

Padbeis, 196, aoo, notes i and 3. 

Pagand, Maurice, 96, n. t, 99, n. a. 

Farehim, 194, n. 11. 

Pariiament, representaticm in, 157, a. 3. 

Fassau, 197, 304, 306, n. i. 

Patent Rdls, the, 9, 67, 150, 314- 

Pembroke, 31, 114, 184- 



PembnAe, Eari of, tee Haishal; Valence; 



Peath, 304, 107. 

Peter of Vakmgies (Vakgnes), 163. 
Peteisfidd, 73. lOOj n- S- 
Pevenaey, 69, 159, n. 7, 160, n. 3. 
PfuIleDdc»f , 196, n. 4. 
FbSSp, king tA the Romans, Holy Ro- 
man enq)eror(ii9ft-iao8), 199,11. I. 
Picot, shetiff, 164, n. 7. 
Pirot, 9r Ralidi, 38, n. 3. 
Plontagmets, the, 110. 
Plymouth, 31, n. 3, 84, 156. 
Plyn4iton, iG, n. 6, 84, 103, n. 1, 166, 

Pollock, Sir F., 6, 136, n. I, 311. 

Pontefract, 78; alienation fees at, 56; 
landgoble at, 69, 170, n. S; coUectiOD 
of the landgable, 7a, n. 4; diriiibili^ 
of realty at, 108, n.s; free sole at, 113, 
1S4; livety of aetain throu^ the Imd, 
136, n. i; the farm of, 155, n. 31 has 
the customs of Grimsby, 170,0.8. 

Pontorson, 174, n. t. 

Portsea, 73. 

Portsmouth, 173, n. 7; rdief at, 31; 
landgable at, 69; pq>per rents at, 73; 
restricted sale at, ii7i t^if-, 184: 
restricted devise at, 141, 184; at fee- 
farm, 156. 

Prenilau, 194, 300, n. 3. 

Preston, raj 'selling' at, 55, S7i in- 
penny and outpcnny, 57, 137, 183, aot, 
n. 8; mituR of the burgage at, 93, 
n. 3; twdve^oot burgage fimit at, 93, 
a 3, 109, 173, n. 8; restricted sale at, 
114,1841 at fee-fatm, 153. 

Quedlinburg, 304, 306, n. i. 
Quenerton, John, r33, n. i. 
Queneiton, Robert, 13a, n. t. 
Quia Emptoni, statute (1390), i8j. 

Radcdfzell, 305. 
Ralegh, John of, 1:37, n. i. 
Raiqxiltstein, iq8. 

Rathcod, 19, 169, n. 3; landgaUe at, 70; 
each house has four acres of land, 96, 
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n. a fiM Hk At, 113, 1^3, t84i fne 
devise «t, 135, u. a, 184. 

lUthmoie, 70, 96, n. 3. 

R&tisboa, 179, 197, ao5. 

RtveDser, 143, n. i. 

Rftvensrod, 105, n. 3. 

Reading, 11, a.3, 11, ai, 81, 145, 11.6, 156. 

Kedven, Baldwin de (d. 1345), Eail of 
Devon, 103, a. 2. 

Redvers, Baldwin de (b. 1335, d- 1163), 
Eari of Devon, son of the preceding, 
IS, n. I. 

RefotmatiMi, the, 150. 

Refonn Bill, the, of 1833, 74, 99, loi, 
n. I, io», n. 3, 186. 

Rc^nald, son of Robert le Blund, 36. 

Relief, 18-31,59,164; in Noimandy, 173, 
174; in the Netberiands, 176; in Ger- 
many, X79, 180, 193. 

Renaissance, the, 71, n. 3. 

Rendon, 57, n. 4. 

Rents and sales of messuages, 80-91; 
ben rents, 87, 173, 17S, n. 1, 180, 20a, 
n. a; condiment rents, 87!., 17S, 
n. 1; glove rents, 88; ^ui rents, 88; 
rose lenta, 80, 88 f.; rents nmfde, 81- 
84; retained rents, 85 f.; ccMuent to 
sale, 86, n. 9, 144 f. 

Restricted devise, 135-144, 151, 163, 184; 
in Normandy, 174, 183; in Germany, 

Restricted gale, 114-136, 153 f., 163, 170, 
184; in Normandy, 173, 174, 181; in 
the Netberiands, 177; in Gennany, 
178, 179, 181, 104 a. 

Stintitflodal, siR., sgf.; intheNether- 
landi, 177; in Germany, 178, 179, 181, 
198 f. 

ROrail liiaager, 114-136, 153 f., 163, 170, 
184; in Normandy, 173, 174, 183; in 
the Netherlands, 177; in Germany, 
178, 179, 181, 1040. 

Rheda, 196, il 7. 

Rhine, the, 1S3. 

Rhine towns, 85, 91. 

Rhine vaU^, upper, 118, a. 3. 

Rhuddlan, 90,0.4; free sale at, 113, r7a, 
n. 1, 1S4; devise at, 140, r44, n. i, rS4. 



Joba, £ail of, 35, n. 7. 

Robert le Blund, 35. 

Robert le Vila, 30. n. 3. 

Robert of Scarborough, 148. 

Robert the Leech, 50, n. 5. 

Rochesta, 43, 43, 44, t56. 

Roman Emjare, the, 77, n. i. 

Roman fever, 165, n. i. 

Roman fiction, 73. 

Roman law, 174, n. 3. 

Romney, 19, 45, it8, 138, 183, 184. 

Rosenthal, Eduard, 7. 

Ro^MHit, lee Ross. 

Roes. 35, 81, 96, n. 3. 

Rotenburg, 303. 

Rottweil, 305. 

Rouen, 173, 174. 

Ruthin, 31, n. i, 186, n. 3. 

Ruyton, 70, 71, 96, n. 3. 

Rye, 93, n. 4; forfeiture at, 40, 43; cns- 
tomal of, 41; kndgable at, 70; sale 
prices at, 81; rent simple at, 84; ro- 
tained rents at, S6, n. 3; vacant land 
at, 105, n. 3; diviabili^ of real^. 



Ssfidaere, 176,0.9. 

St. Augustine's diurdi, at Norwich, 34. 

St Botolii^'s, prior of, 47, notes 6, 7. 

St. Ives, 84. 

St. Jdm's day, 88. 

StLezio-, 173, n. 8. 

St. Mary's Abbey, 87, n. 4- 

Sl Olave's church, at Norwich, 34- 

St. Paul's, 100. 

St. Peter, hoqital <A, at York, 76, n. 3. 

St. Switbin's, at Wndiester, prior of, 
47, Ik. 8, 198, n. 3. 

Sale, see Free sale; Restricted sale; 
Rents and sales of messuages. 

Salford, 33, 55, 70, iig, 137, 171,11. 3, tS4. 

Sali^ury, 70, 75, n. 3, 136, n. i, 147. 

Salisbury, bishop of, 147. 

SaUwedel, 194, n. ii. 

Sampson, Abbot, 117, 135, n. 3. 

Sandwidi, 14; wardship at, 17; for- 
feiture at, 40; the waste coaadaed 
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coninniM] ytapatif, 106, n. i ; inpcnny Spira, 179, 199, n. 1, loi, 

uid oatpomy at, 137, 183; Eee to 207. 

town-cleric. 1171. 
Saxony, 198, n. 5. 
ScuxfiDaviui lands, tbe, 183, n. 
Scaiborau^, 7S, 91, n. 3; piAc tX, 63, 

70, 71; unique custom of, 11 

gage rents, 71, 76, n. 3, 109; ca^Htal 



t.79,n-il rents 
84; Icaung at, 90) nature of the bur- 
gage at, 93, n. 4; eztmwn of the 
bmou^ bound*, 103, n- 3; tbe waste 
at, 105, n. 6; Free devise U, 133, 184; 
accumulatkni of burgage* at, 148, 150; 
at tee-farm (1353)1 »S6- 

Schulte, Aloys, 191, n. a. 

Schwaney, 195, a. i, aoi, 3o6, 

Schwerin, 196. 

Scotland, 71. 

Scots, the, 91, n. t. 

Scge, Rkbard de, 145, n. i. 

St"'"f. "* AliBiatioa Fees. 

Sdz, 197. 

Sfaafteabuiy, 57, 70, 84- 

ShBiimcas,4i. 

Sheffcod, 43, 44- 

Shephard, Robert, 13, a. 3. 

Shrewsbury, 184^ the maniage inddeat 
at, 15, B. 3, 164. 170, n. 3; landgaUe at, 
70, i6t; devise at, 140, 143, n. 4; heriot 
at, 164; the Norman bourg at, 167. 

Sigmund, duke of Saxony, 198, n. 5. 

SQverun, dau^tei of Robert le Vilen, 
gives a rdease from tdiefa and hom- 
ages, ao, n. 1, 50, n. %. 

Soest. 179, 180, notes 6 and 8, aoi. 

Solomiac, 17s, n. 3. 

Southsn^ttflo, 93, n.4, loi, n. i; es- 
cheats at, 16; rent ample at, B4; hen 
mts at, 87, n. 3, 178, n. a; i^ove and 
pe(^>errentsat, 88,11. 41 tbe waste at, 
105, n. t; divisibili^ of realty at, 106, 
11.11 devise at, 141. 184; mortgageat, 

147, n. 8; accumulation of burgages at, 

148, 149. 
Southstoke, Sj. 
Southwark, 39, 157, n. 3. 



Stablegale, 133, □. 5. 
Stade, igs, 303, 304. 
Stafford, 163. 

Stafford, Letia de, 134, n. 5. 
Stafford, Thomas de, 134, n. 5. 
Stafiordihue, 87. 



StatuU of wail, the (1540), 186. 

Stendal,.94,n.ii. 

Stephens, A. J,, 6, iii. 

Stockport, 137; rdief at, ti, I7t, a. 3; 
heiiot at, 33, 33, n. 6, 171, □. j; (ealty 
■t, 49, 50; homage at, 49, 50; fixed 
alienation fees at, 55; suit of court at, 
58; landgable at, 70; restricted sale 
at, 119, 184; restricted devise at, 137, 
184. 

Stokecurcy, 48, 104, n. i. 

Stialaund, 30i, 306 f. 

Strasburg, 1S3, n. t, 197, 198, igg, n. i, 
t,»o*. 

Suit of court, 58, 60. 

S8, n. 9, 96, n. 3. 

SusECi. Eari of, iee AUani. 

Suwerit, ut SouthwaA. 

Swansea, 70. 

Swariand, 14, n. 5. 

Swenin, Katherine, 307, d. ii. 

Swords, 70. 

TailliK, Wniiam, 133, n. t. 

Taunton, 70, 160, n. 3. 

Tettenhall Regis, 54, a. 3. 

Teutonic lands, t83. 

Teutons, 183. 

Tewkesbury, 1:3; free from relief, 19; 
free hom heciot, as; fealty at, 46; 
alienation fees at, 55; landgable at, 
70; restricted aale at, 114, 115, 134, 
1&4; restricted devise at, 137, 1:84; 
mortgage at, 146. 

Thame, 19, n. i. 

he, 100, t83. 

Thornbury, 81, 108, n. 3. 

TbuAdby, Robert of, 43, n. t. 

Tonkey, 163; cuitomat of, 46, a. 3. 
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Tower of London, the, 3j, d. a, 104, n. i. 
Trent, the, 48, 60, 105, a j. 
iKppKO, 307. ' 
TudM Bckle, tlu, 150. 
Tutbuiy, 15, n. », 33, 87. 

Vberiingen, 105, 107. 

Ulm, 300, notes 3 and 3, aiyj, a. 5, 108. 

UIwi of H«t£el<l, 163. 

Oken, 194, 104. 

Upper Rhine, towns of the, 17S. 

Uttoxeter, »3, 70, 73. "- 7. 87> '*4i °- ■■ 

Valence, Aymer de (d. t3i4}t E»l <^ 
Pembroke, chartets Wexford (1317), 
93. n. 3, 113, o. J. 

Verden, 194, 305, 106, n. i. 

Vemeuil, 170, q. 7, 174, n. i. 

Veed, mmam de, ii3,n.i. 

Vienna, 181; free from the m&rriage 
incident, 193. 

Vinui le Lcoige, 36, n. 3. 

Wake, John, Lord, 57. 

Wales, s', 199. °- '■ 

WaUingford, 6t; taudgable &t, 70, 160, 
notes I and 3; retained rent at, 86, 
n. 2; borough caaUina of, in Domes- 
day, 158. 

WalsaU, 54. 70, 136, n. i. 

Walter of Norwich, 137, n. i. 

Warburg, 900, n. i. 

Wardship, 13-18, 59; in Germany, 180, 
193. 

Warin, son of Gerald, 43, n. i. 

Wars of the Roses, 43. 

Waste, the, 104 &■ 

Watoford, 50, n.si watdsh^ at, 16, 
n. 4; no rdief at, 19, a. 6; has the 
customs of Dublin and Bristd, 19, 
n. 6, 193, 135, a. », 17a, n. 8; land- 
gable at, 65, 70. i70i n- 8; bee sale at, 
113,133,184; free devise at, 135, n. 3, 
138, n. 1, 1841 dishcristm in anger at, 
141, n. 8; accumuladon of burgages 
at, 148. 

WaynBete, William of, bishop of Wtn- 
cbester, 39, n. 3. 



Weare, loS, n. 3. 

Weumouth, 114, □. 6, i3a, n. i, 1S4. 

WeickbUd, ste Gennany, urban tenure 

Weida, 307. 

Wells, 50, iL 5, 70, S6,n. a, ioi,n. 1,143, 

Welsh, the, 97. 

Welsh border, the, 164, 173, n. 3. 

Wdsh boroughs, the, 199, n. 3. 

Welsh marches, the, 95, 96, 114, 167. 

Welsh towns, 136. 

Wence^ua, Hofy Roman enqienH ( 1 3 78- 
1400), 303, IL 6. 

Werl,i94. 

Wemigenxle, 194. 

Wad, 196. 

Weatgate, aldennaniy of, 36. 

Weatmelne, 81, 84. 

Westminster, 38, n. 3, 36, u. i, iii, n. », 
139, n. 4. 

Westminster, Marquis of, 157, n. 3. 

Weston, John de, 36, n. 6. 

West Tdgnmouth, 48, n. 3. 

Wetzlar. 180, 181, n. 11. 

Wexford, 13, 70, 93, n. 3, 113, 136. 

Weymouth, 93, n. 4; fealty at, 47, 198, 
n. 1; landgable at, 70, 73, n. 4; re- 
stricted devise at, 141, 1S4. 

Whitby, 13; fealty at, 47; rtkait 
fioiiA at, 54, 39, 179, n. 15; alkna- 
tion fees at, S5; landgable at, 70; 
roit simple at, 84. 

WniEam I, the Conqueror, king of Eng- 
land (1066-87). I30. 158, iS9i r6i, 
164, 16S. 

Wilfiam n, ' the Red ' (Rufus), king of 
England (1087-1100), 36, 164. 

Wncbdsea, 70. 

Winchester, 47, n. 8, 91, n. 2, 93, n. 4, 
150, 167, 168; escheat at, 39, 30; 
Liber Wlnton', 65, 71, 159; landgable 
at, 6s> 70, 71, 76. 77, IS9. 160; rents 
dmple at, 84; leasing at, 8g; divisi- 
bility of realty at, no, n. 3; tree sale 
at, 113, 184; devise at, 139, n. 7. 

Winchester, bishop of, 141, n. 3, 130, 
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Wlodior, 16. 

Winter Queen, the, ste Elinbeth, di 

ter of King Junes I. 
Wlnbuis, Me WOnbuig. 
WlmiBr, 203, D. 3, 305. 
WodehaU, 14, n. 5. 
Woodstock, 84; Isiidgable *X, ja 

Btikted sale at, 133 f., 136, n. i, 

»t fee-hnn (i«3), 136. 
Wool Quay, the, 108, n. 3. 
WoKtster, S4, 86, n. 3, 14Q, n. 4, 
Wonm, 179, 189, n. i, 103. 
Wtlnbuig, 7, 198, 3o6, n. i. 
Wyeonbe, 78, n. 51 rent linipk « 

retained rent at, 86, n. a; free u 

113, 184; free devise at, 131, 184 



Yaimouth, tS, n. 3-, Undgable at, 70; 
restiicted devise at, 138, a. 3, 139, 184. 

YaA, 103, n. i, 134, [58, n. 3, 163; fne 
from rcUef, 19; angular death of 
Isaac the Jew at, 36, n. $; tatheated 
mill at, j6, n. 5; ftafettuR at, 36; 
hawgsble at, 63, 70, 76, 11.3, 161; 
rata umple at, 84; ^ve and peppn 
rata at, 88, n. 4; ruinous messuages 
at, lot, n. 1; the kin's rtlrait at, lao, 
1S4; free devise at, 131 f., 139, n. 7, 
184; wasted by the Duies, r66 n. i. 

Yoiq^, 70- 

YpRS, 141 1 >L 1. 

Zahem, soi, 305. 
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